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BEFORE THE PUBLIC UTILITIES CONNISSION

OF THE STATE OF HAWAII

In the Matter of

PUBLIC UTILITIES CONMISSION ) Docket No. 2007-04O~3

Instituting a Proceeding ) Order No 2 3 8 7 2
Related to a Competitive
Bidding Process for Firm
Generating Capacity on Maui.

Order

By this Order, the commission opens this docket,

pursuant to the Framework for Competitive Bidding

dated December 8, 2006, to receive filings, review approval

requests, and resolve disputes, if necessary, related to

MAUI ELECTRIC COMPANY, LIMITED’s (“MECO”) plan to proceed with a

competitive bidding process to acquire two separate increments of

approximately 20 to 25 MW of firm generating capacity on the

island of Maui in the 2011 and 2015 timeframes

(“Competitive Bidding Process”).

I.

Background

A.

Framework

By Decision and Order No. 23121, filed

on December 8, 2006, in Docket No. 03-0372 (“Competitive Bidding

Docket”), the commission adopted a Framework for

Competitive Bidding (“Framework”) to govern competitive bidding

as a mechanism f or acquiring new energy generation in Hawaii.



Under the Framework, competitive bidding is the required

mechanism for acquiring a future generation resource or a

block of generation resources, subject to certain conditions and

exceptions.’ The process of acquiring a future generation

resource through a competitive bidding process is described in

the Framework.

As a general matter, the “primary role” of the

commission in a competitive bidding process is to ensure that

each competitive bidding process “is fair in its design and

implementation so that selection is based on the merits”; that

projects selected through a competitive bidding process are

consistent with the utility’s approved integrated resource plan

(“IRP”); that the utility’s actions represent prudent practices;

and that throughout the process, the utility’s interests are

aligned with the public interest even where the utility has

dual roles as designer and participant.2

To assist the commission, the Framework requires the

use of an Independent Observer when the utility or its affiliate

seeks to advance a project proposal or when the commission

otherwise determines.3 The Independent Observer has numerous

obligations under the Framework, which include monitoring all

steps in the competitive bidding process, including the

communications between the utility and bidders; certifying to the

commission at various stages of the competitive bidding process

1Framework, Part II.A.3, at 3-4.

2Framework, Part III.B.1, at 12.

Framework, Part III.C.1, at 13.
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that the utility’s judgments create no unearned advantage for the

utility; advising the utility on its decision-making during the

various stages of the competitive bidding process; and reporting

to the commission on its monitoring results during each stage of

the process.4

The commission’s duties in a competitive bidding

process are also delineated in the Framework. Specifically:

• The commission will review, and at its option,
approve or modify, each proposed RFP before it is
issued, including any proposed form of contracts
and other documentation that will accompany the
RFP.

• The commission shall be the final arbiter of
disputes that arise among parties in relation to a
utility’s competitive bidding process, to the
extent described in Part V of the Framework.

• The commission shall review, and approve or
reject, the contracts that result from competitive
bidding processes conducted pursuant to the
Framework, in a separate docket upon application
by the utility in which the expedited process in
Part III.B.8 of the Framework shall not apply. In
reviewing such contracts, the commission may
establish review processes that are appropriate to
the specific circumstances of each solicitation,
including the time constraints that apply to each
commercial transaction.

• If the utility identifies its self-build or
turnkey project as superior to bid proposals, the
utility shall seek commission approval in keeping
with established CIP Approval Requirements.

• The commission shall review any complaint that the
electric utility is not complying with the
Framework, pursuant to Part V of the Framework.

4

Framework, Part III.C.2, at 13-15.
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Framework, Part III.B, at 12-13.

As “[t]imely [c)ommission review, approval, consent, or

other action described in this Framework is essential to the

efficient and effective execution of this competitive bidding

process,” the commission implemented an expedited procedure for

5 .

competitive bidding processes. “[W]henever [c]ommlsslon review,

approval, consent, or action is required under th[e] Framework,

the [clommission may do so in an informal expedited process. The

{c]ommission hereby authorizes its Chairman, or his designee

(which designee, may be another Commissioner, a member of the

[c}ommission staff, [c]ommission hearings officer, or a

[c]ommission hired consultant), in consultation with other

Commissioners, [cjommission staff, and the Independent Observer,

to take any such action on behalf of the [c]ommission.”6

In addition, according to the Framework,

“[t]he [cjommission will serve as an arbiter of last resort,

after the utility, Independent Observer, and bidders have

attempted to resolve any dispute or pending issue.”7

In resolving disputes, the commission will use the informal

expedited process described above within thirty (30) days and

“[t]here shall be no right to hearing or appeal from this

informal expedited dispute resolution process.”8

5Framework, Part III.B.8, at 13.

6Framework, Part III.B.8, at 13.

7Framework, Part V, at 28.

8Framework, Part V, at 28.
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B.

MECO’s Letter

By letter dated and filed on November 2, 2007,

MECOrequested that the commission “open a new docket for the

purposes of receiving filings, reviewing approval requests, and

resolving disputes, if necessary, related to MECO’s plan to

proceed with a competitive bidding process to acquire

approximately 20 to 25 [MW] increments of firm generating

capacity on the island of Maui in both the 2011 and

2015 timeframes.”9 MECO also requested commission approval of a

contract between Hawaiian Electric Company, Inc. (“HECO”) and

Accion Group, Inc. (“Accion”) to act as an Independent Observer

to oversee the Competitive Bidding Process (“Independent Observer

Contract”).

According to MECO, “expeditious action” is requested by

the commission “so that activities related to the proposed

competitive bidding process to acquire 20 to 25 MWincrements of

firm generating capacity in both the 2011 and 2015 timeframes on

the island of Maui can henceforth proceed. ~

9Letter from Edward L. Reinhardt, MECO’s President,
dated and filed November 2, 2007, at 1.

‘°Id. at 2.
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II.

Initiation of This Docket

A.

Authority

Consistent with the Framework, the commission opens

this docket to serve as a central location for filings related to

the Competitive Bidding Process, and to provide a forum for any

11
necessary review and resolution of disputes. In doing so, the

commission notes that it is not negating any of the requirements

of the Framework by opening this docket; indeed, this docket is

intended to facilitate in fulfilling the requirements of the

Framework. As such, the duties and obligations of the utility,

as delineated in the Framework continue to apply. Likewise,

the commission’s involvement in the Competitive Bidding Process

remains as described in the Framework. Any commission review,

approval, consent, or action required under the Framework will be

addressed through the informal expedited process, as set forth in

Parts III.B.8 and V of the Framework. As such, the commission

does not consider this docket a contested case proceeding. It

merely is a repository for the requisite filings, and a forum for

resolution of approval requests and disputes in the manner and

under the circumstances described in the Framework.

“See, e.g., In re Public Utilities Commission,
Docket No. 2007-0331, Order No. 23699, filed on October 9, 2007
(initiating a proceeding related to a competitive bidding process
for renewable energy on Oahu)
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Any subsequent filings related to the

Competitive Bidding Process should be filed in this docket. This

is not a requirement that all documents generated in connection

with the Competitive Bidding Process be filed in this docket;

only those filings required by the Framework or deemed necessary

or desirable by MECO, any interested parties, or the commission,

should be filed in this docket.

All matters that may require commission approval

related to the Competitive Bidding Process, with the exception of

the approval of any contracts that may result from the

Competitive Bidding Process,’2 will be resolved in this docket.

B.

Named Parties

As this docket pertains

Process, the commission names MECO

The commission also names the

CONSUMERAFFAIRS, DIVISION

(the “Consumer Advocate”), the

to represent, protect, and

consumers of utility service

commission proceedings •13

to MECO’s Competitive Bidding

as a party to this proceeding.

DEPARTMENT OF COMMERCE AND

OF CONSUMER ADVOCACY

agency statutorily mandated

advance the interests of

and an ex officio party to

‘2Framework, Part III.B.4, at 13.

‘3Hawaii Revised Statutes § 269-51; Hawaii Administrative
Rules § 6—61-62.
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C.

Protective Order

If a protective order to govern the treatment of

certain documents is desired, the parties (and intervenors and

participants, if any) shall file a stipulated

protective order for the commission’s review and approval within

forty-five (45) days from the date of this Order. If the parties

(and intervenors and participants, if any) are unable to

stipulate, each party or participant shall file a proposed

protective order for the commission’s review and consideration

within the forty-five (45)-day filing deadline.

III.

Independent Observer Contract

As noted above, MECO’s November 2, 2007 letter, which

is attached to this Order, contains a request for approval of the

Independent Observer Contract. With respect to selection and

contracting of an Independent Observer, the Framework states:

6. Selection and contracting. The electric utility
shall: (a) identify qualified candidates for the
role of Independent Observer (and also shall
consider qualified candidates identified by the
Commission and prospective participants in the
competitive bidding process); (b) seek and obtain
Commission approval of its final list of qualified
candidates; and (c) select an Independent Observer
from among the Commission-approved qualified
candidates. The electric utility’s contract with
the Independent Observer shall be acceptable to
the Commission, and provide, among other matters,
that the Independent Observer: (a) report to the
Commission and carry out such tasks as directed by
the Commission, including the tasks described in
this Framework; (b) cannot be terminated and
payment cannot be withheld without the consent of
the Commission; and (c) can be terminated by the

8



Commission without the utility’s consent, if the
Commission deems it to be in the public interest
in the furtherance of the objectives of this
Framework to do so. The utility may recover
prudently incurred Independent Observer costs from
its customers upon approval of the Commission in a
rate case or other appropriate proceeding, and may
defer the costs prudently incurred for the
Independent Observer (i.e., deferred accounting).

Framework, Part II.C.6, at 16.

Here, MECO (along with HECO and Hawaii Electric

Light Company, Inc. (collectively, the “HECO Companies”)) have

already submitted a list of Independent Observer candidates,

which the commission approved in the Competitive Bidding Docket.’4

Included in the approved list / of Independent Observer

candidates was Alan Kessler, Managing Director of Accion.

The Independent Observer Contract, however, was signed by

Harold Judd, Vice President of Accion. Mr. Judd, along with

Mr. Kessler and other Accion employees are included in the list

of those Accion “consultants” that may be working on the

Independent Observer Contract. As the commission approved

Mr. Kessler as an Independent Observer, it expects that

Mr. Kessler will be performing the role of Independent Observer

for this Competitive Bidding Process. This does not mean that

other Accion employees may not perform work under the

Independent Observer Contract; only that Mr. Kessler, at

a minimum, should be responsible for overseeing the performance

of the duties required by Accion under the contract.

14~ Decision and Order No. 23503, filed on June 22, 2007,

in Docket No. 03-0372.

9



While the commission is cognizant that there may be

other Accion employees who are as qualified as Mr. Kessler to act

as an Independent Observer for this Competitive Bidding Process,

from Accion, onlyMr. Kessler is a qualified Independent Observer

under Decision and Order No. 23503. Accordingly, Mr. Kessler

should be responsible for the contract. That said, the

commission does not foreclose the possibility that the HECO

Companies may request, at some point, to add Mr. Judd to the list

of qualified Independent Observers; and for approval of Mr. Judd

to act as Independent Observer for this Competitive Bidding

Process. Like Mr. Kessler, Mr. Judd (or anyone else for whom the

HECO Companies seek to include as a qualified Independent

Observer on the list of Independent Observers) would need to

provide the commission with sufficient evidence that he or she is

qualified to act as an Independent Observer.

With respect to the Independent Observer Contract,

the Framework requires that it be “acceptable to the

[c]ommission, and provide, among other matters, that the

Independent Observer: (a) report to the [c}ommission and carry

out such tasks as directed by the [clommission, including the

tasks described in this Framework; (b) cannot be terminated and

payment cannot be withheld without the consent of the

[c]ommission; and (c) can be terminated by the [clommission

without the utility’s consent, if the [c]ommission deems it to be

in the public interest in the furtherance of the objectives of

this Framework to do so.”5

‘5Framework, Part II.C.6, at 16.
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Having reviewed the Independent Observer Contract, it

appears that all of the provisions required by the Framework are

included in the contract, and, as a whole, the contract is

acceptable to the commission. Accordingly, the commission

approves the Independent Observer Contract.

IV.

Draft RFP

Under the Framework, the following process should take

place prior to distributing the RFP:

6. The process leading to the distribution of
the RFP shall include the following steps (each
step to be monitored and reported on by the
Independent Observer), unless the Commission
modifies this process for a particular competitive
bid:

a. The utility designs a draft RFP, then files
its draft RFP and supporting documentation
with the Commission;

b. The utility holds a technical conference to
discuss the draft RFP with interested parties
(which may include potential bidders);

c. Interested parties submit comments on the
draft RFP to the utility and the Commission;

d. The utility determines whether and how to
incorporate recommendations from interested
parties in the draft RFP;

e. The utility submits its final, proposed
RFP to the Commission for its review and
approval (and modification if necessary)
according to the following procedure:

(1) The Independent Observer shall submit
its comments and recommendations to the
Commission concerning the RFP and all
attachments, simultaneously with the
electric utility’s proposed RFP.

11



(ii) The utility shall have the right to
issue the RFP if the Commission does not
direct the utility to do otherwise
within thirty (30) days after the
Commission receives the proposed RFP and
the Independent Observer’s comments and
recommendations.

Framework, Part IV.B.6, at 19.

As set forth in Part IV.B.6, MECO’s draft and

proposed RFP, and any comments related to the draft RFP, as well

as comments and recommendations by the Independent Observer on

the proposed RFP, shall be filed in this docket. Any comments by

interested parties on the draft RFP, pursuant to Part IV.B.6.c,

shall be filed in this docket and served on the utility no later

than thirty (30) days after the technical conference to discuss

the draft RFP with interested parties, see Part IV.B.6.b.

V.

Orders

THE COMMISSION ORDERS:

1. This docket is opened to receive filings, review

approval requests, and resolve disputes, if necessary, related to

NECO’s proposal to proceed with a competitive bidding process to

acquire two separate increments of approximately 20 to 25 MW of

firm generating capacity on the island of Maui in

the 2011 and 2015 timeframes.

2. MECO and the Consumer Advocate are parties to this

docket.

3. If a protective order to govern the treatment of

certain documents is desired, the parties (and intervenors and

12



participants, if any) shall file a stipulated protective

order for the commission’s review and approval within

forty-five (45) days of the date of this Order. If they are

unable to stipulate, each party (and intervenor or participant,

if any) shall file a proposed protective order for the

commission’s review and consideration within the

forty-five (45) day filing deadline.

4. The contract between HECO and Accion for an

Independent Observer to oversee MECO’s Competitive

Bidding Process, is approved, as provided herein.

5. Any comments by interested parties on

the draft RFP, pursuant to Part IV.B.6.c, shall be filed in this

docket and served on the utility no later than thirty (30) days

after the technical conference to discuss the draft RFP with

interested parties.

13



DONE at Honolulu, Hawaii DEC —6 2007

APPROVEDAS TO FORM:

~<Stacey Kawasaki Djou I

Commission Counsel

Iaa

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

By
Carlito P. Caliboso, Chairman

Leslie H. Kondo, Commissioner
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Maul Electric Company, Ltd. • 210 West Kamehameha Avenue • P0 Box 398 • Kahului, Maui, HI 96733.6898 • (808) 871.8461

November2, 2007

Edward L. Reinhardt
President c_) —~

CD
-~ c-~ ~ —

TheHonorableChairmanandMembersof the -

HawaiiPublic Utilities Commission
(I)—

465 South King Street,First Floor —- r~
Kekuanaoa Building :~ ~.

Honolulu, Hawaii 96813

DearCommissioners:

Subject: Maui Electric Company,Limited (“MECO”)
Firm CapacityRequestfor Proposals
Requestto OpenNew DocketandApprovalof IndependentObserverContract

MECOrespectfullyrequeststheCommissionto openanew docketfor the purposesof
receivingfilings, reviewingapprovalrequests,andresolvingdisputes,if necessary,relatedto
MECO’s planto proceedwith acompetitivebidding processto acquireapproximately20 to 25
megawatt(“MW”) incrementsof firm generatingcapacityon theislandof Maui in both the 2011
and2015 timeframes.1

At this time, MECOalso respectfullysubmitsfor Commissionapproval,anexecuted
contractwith Accion Group,Inc. to servein the requiredrole of IndependentObserverfor
MECO’s subjectcompetitivebiddingeffort. (SeeAttachment.)

By letterdatedMay9, 2007,HawaiianElectric Company,Inc. (“HECO”), MECO, and
Hawaii Electric Light Company, Inc., (collectively,the“HECOCompanies”)submittedfor
Commission approval a list of qualified candidates for the Independent Observerpositionfor
future HECOCompanies’ competitive bidding processes to acquire a generation resource, or
block ofgeneratingresources.Thefour candidatesidentifiedto bequalifiedfor therole of
IndependentObserverincluded: (1) Barry J. Sheingold,President,New EnergyOpportunities,
Inc.; (2) Alan Kessler,ManagingDirector,Accion Group, Inc.; (3) MatthewI. Kahal,Economic

In Section9.9.4of MECO’s IRP-3 Report, MECOidentified its intent to issuean RFPscopedfor
“approximately 20 to 25 MW of firm generatingcapacity”resourcesneededon the islandof Maui in both the 2011
and 2013 timeframes. In addition, in the Stipulation Regarding Hearing and Commission Approval (“Stipulation”)
between MECOand the Division of Consumer Advocacy (“Consumer Advocate”), filed September 21, 2007 in
DocketNo. 04-0077,theConsumerAdvocateagreedwith MECO’sproposalto proceedwith competitivebiddingfor
the describedfirm capacityincrementsneededin the2011 and2015 timeframes. (In the Stipulation,MECO
explainedthat, for planningpurposes,thetiming of theneedfor the secondincrement of 20 to 25 MW of firm
generatingcapacitywasdeferredfromthe2013 to the2015timeframe.)



TheHawaiiPublicUtilities Commission
November2, 2007
Page2

Consultant, Exeter Associates, Inc.; and (4) Carl Freedman, Principal, Haiku Design & Analysis.
By DecisionandOrderNo. 23503,filed June22, 2007 in DocketNo. 03-0372,theCommission
approvedthelist of qualifiedcandidatesfor theIndependentObserverposition.

Thecontractwith Accion Group,Inc. for theIndependentObserverpositionis filed
pursuantto §III.C.6 of theFrameworkfor CompetitiveBiddingdatedDecember8, 2006(the
“Framework”),adoptedby theCommissionin D&O 23121(DocketNo. 03-0372). SectionIII.C.6
of theFrameworkrequiresthat theelectricutility’s contractwith theIndependentObserverbe
acceptableto theCommissionandprovide,amongothermatters,that theIndependentObserver:
(a) reportto theCommissionandcarryoutsuchtasksasdirectedby theCommission,including
thetasksdescribedin thisFramework;(b) cannotbeterminatedandpaymentcannotbe withheld
withoutthe consentof theCommission;and(c) canbeterminatedby theCommissionwithoutthe
utility’s consent,if theCommissiondeemsit to bein thepublic interestin thefurtheranceofthe
objectivesofthis Frameworkto do so.

MECOrespectfullyrequestsexpeditiousactionby theCommissionto openanewdocket
for MECO’splannedcompetitivebiddingprocessandapprovethecontractwith Accion Group,
Inc. for theIndependentObserverpositionsothatactivitiesrelatedto theproposedcompetitive
biddingprocessto acquireapproximately20 to 25 MW incrementsof firm generatingcapacityin
boththe2011and2015timeframeson theislandofMaui canhenceforthproceed. In Section
9.9.2ofMECO’s IRP-3 Report,MECO notedthat:

Thestepsnecessaryto conductacompetitivebiddingprocessfor firm
capacitythatincludesautility self-buildoption is anticipatedto take
approximatelytwo to threeyearsto conductasshownin Section12.2.5.1,
excludingthetimerequiredfor securingall necessaryregulatorypermits
andapprovals,landrights,andimplementationof actualprojectengineering
anddesign,equipmentprocurement,constructionandcommercialtesting
afteraprojectis selectedfrom amongthebids. Thus, it appearsuncertain
whethernon-utility firm capacityresourcesselectedthroughthecompetitive
biddingprocesscontemplatedundertheFrameworkcanbe in servicewithin
therelativenear-termtimeframe(2011and20 13)2 that firm capacityis
neededpursuantto theIRP. Thisextendedleadtimeto acquirelarge
non-utility firm capacitythroughan RFPposesa dilemmafor MECO.
However,wherean RFPissuedundertheFrameworkhasatleasta
reasonablechanceto yield aviablenon-utility resourceto meetsystem
needs,MECO is committedto issuinganRFPto testwhetherthemarket
caneffectivelyrespondto meetits needs.

2 As previouslynoted,in the Stipulationfiled on September21,2007,MECOexplainedthatfor planningpurposes,

thetiming of theneedfor thesecondincrementof 20 to 25 MW of firm generatingcapacitywasdeferredfromthe
2013to the 2015 timeframe. The first incrementof firm generatingcapacityis still required in the2011 timeframe.
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Accordingly,MECO confirmsits commitmentto pursuecompetitivebiddingunderthe
presentcircumstances.However,MECO will undoubtedlyneedthehelpof all stakeholdersand
participantsin suchan RFPprocessto committo cooperativelyadhereto appropriatetimelines
(which will needto beexpedited)in orderto effectivelyandefficiently implementanRFP,andat
aminimumreachtheprocessstageof resourceselectionno laterthanearly2009,giventhe
pressingneedto haveadditionalfirm capacityon-lineby 2011. A critical initial steprequiredby
theFrameworkin orderto proceedwith theplannedRFPis to obtaintheIndependentObserver.

Sincerely,

/%~LLcL L~tIt4-
Attachment

cc: Division of ConsumerAdvocacy(with Attachment)
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Page 1 of 51

WORK AUTHORIZATION NO. PXA-07-006-01-0l-Ol
WORK ORDERNO. HP002585

COMPETITIVEBIDDING INDEPENDENTOBSERVERSERVICES
AGREEMENT

This COMPETITIVE BIDDING INDEPENDENT OBSERVER
SERVICESAGREEMENT(hereinafter“Agreement” or “Contract”) is madeon October
18, 2007, by and betweenHAWAIIAN ELECTRIC COMPANY, INC. (hereinafter
“Company”), a Hawaii corporation,whoseprincipal place of businessand addressis
900 RichardsStreet,Honolulu, Hawaii 96813 andwhosemailing addressis P. 0. Box
2750, Honolulu, Hawaii 96840-0001 and ACCION GROUP, INC. (hereinafter
“Consultant”), a New Hampshirecorporationwhoseprincipal place of businessand
mailing addressis 244 North Main Street, Concord, NH 03301, doing businessin
Hawaii.

W I T N E S S E T H:

WHEREAS,Companyis in thebusinessof generation,transmission,and

distributionofelectricalpoweron theIslandof Oahu,StateofHawaii; and

WHEREAS, Company requires certain professional services to be
accomplishedin connectionwith competitivebiddingrelatingto its integratedresources
andgenerationplanning;and

WHEREAS, Consultantis in thebusinessofperformingthe professional
servicesneededby Company;and

WHEREAS, Consultant representsthat it and its subcontractorsare
equippedandhavetheexpertisenecessaryto performtheparticularprofessionalservices
requiredunderthisAgreement,

NOW, THEREFORE, in considerationof thesepremisesand of the
mutualpromiseshereincontained,CompanyandConsultantherebyagreethat Consultant
will perform professional services work for Companyunder the following terms and
conditions:
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I. SCOPEOFWORK

1.1 Project Description - Consultant agrees to furnish all labor, tools,
materials, equipment, meals, lodging, transportation,and supervision necessaryto
completethe following work in a professionaland diligent manner,and as more
specificallydescribedin AttachmentA: Provideservicesasan independentobserverto
monitor, adviseand report on the Company’sACCION GROUP, iNC. Project (the
“Project”) in accordancewith the Hawaii Public Utilities Commission’s (the
“Commission”) Framework for Competitive Bidding, dated December 8, 2006
(“Framework”). Such servicesfor the Projectarehereinafterreferredto asthe “Work.”
Without limiting the foregoing,theWork shall includereportingto the Commissionand
carrying out suchtasksas directedby the Commission,including thetasksdescribedin
theFramework. Any specialtermsand conditions set forth in AttachmentA shall take
precedenceover any conflictingprovisionsfoundin this Contract.

1.2 Term - TheTermof this Contractshallbe from October15, 2007until the
competitivebiddingprocessfor theProjectis completed,which is currentlyestimatedto
bein June2009.

II. COMPENSATION

2.1 Time and Expenses — Consultant shall be entitled to compensationfor
Work performedandexpensesincurredunderthis Contracton a time andexpensesbasis.
The hourly ratesand typesof expenseswhich Consultantmay invoice to Companyunder
this Contractare statedin AttachmentB. Exceptasset forth in AttachmentB, no other
rates or expensesmay be chargedby Consultantunlessagreedto by the partiesin an
amendmenthereto. It is expectedthat thetotal amountinvoicedpursuantto this Contract
will not exceedTwo HundredThirty ThousandDollars ($230,000),the ContractCap,
which consists of the following sub-categories of the Work: Phase 1 — RFPDevelopment
= $39,000Phase2 — Bid Evaluation = $108,750and Phase3 — ContractNegotiation=

$58,000. In the event that Consultantprojects that the total cost of servicesto be
providedunder this Contractwill be in excessof the ContractCap, or the cost of any
phaseof theWork describedabovewill exceedthecostfor suchphase,thenConsultant
shallpreparein writing an explanationof theservicesprovidedto dateandtheassociated
cost, the expectedservicesto be provided in the future under the Contract and the
estimatedcostthereof~anda requestfor an increasein thebudgetfor Work in excessof
the ContractCap if anticipatedto be necessary.Companyshall approveor disapprove
the request in its reasonablediscretion, provided that any approval to increasethe
ContractCapshallbe subjectto Commissionapproval.

2.2 Invoicing — Within 15 days after completion of each month’s Work,
Consultantwill submitits invoice for all Work renderedand all allowableexpenditures
incurredduring that month. Suchinvoice shall be in aform approvedby Companyand
shall at a minimum show the total hours of Work for that monthby eachConsultant
employeeor subcontractor,the hourly ratefor eachemployeeor subcontractor,and an
itemized list of all allowable expendituresmadeduring the month. Upon requestby
Company,Consultantshall provide supportingdocumentation,includingbutnot limited
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to invoicesand receipts,as evidenceof suchexpenditures.Theinvoice shall reference
the Company’s Designated Representative, the Company purchaseorder or Service
Contractnumber,if any,andany additionalinformationrequiredaspart ofthe Scopeof
Work hereunder.All invoicesshouldbeaddressedasfollows:

BarryNakamoto
Director,GenerationBidding
HawaiianElectricCompany,Inc.
P. O.Box2750
Honolulu,Hawaii 96840-0001

The ORIGINAL invoice with ALL REQUIRED SUPPORTING
DOCUMENTATION mustbe sentto the Company’sDesignatedRepresentative
as indicated above. Failure to follow this proceduremay causea delay in
payment.

2.3 Payments- Paymentof a properly submittedmonthly invoice shall be
madewithin thirty (30) days after receiptby Company. Contractormay submit the
monthlyinvoiceby email.

2.4 Withholding of Payments~Set-off - Companymay withhold from any
payment: (1) any portion of the invoicedamountthat is incorrectlyinvoiced,or (2) any
portionof theinvoicedamountthat is disputedin good faith by Company;providedthat
the Company statesthe basis in writing for such withholding and the Commission
consentsto any suchwithholding. Companyshall promptly pay theundisputedamount
oftheinvoice or theamountor theamountofthe invoicethat is correctlyinvoiced.

III. STATUS OF THE PARTIES

3.1 IndependentContractor- Consultantwill act solely as an independent
contractorof Company,and not as Company’sagentor servantfor any purpose. All
employeesof Consultantwill work underthe supervisionof Consultantand not act as
Company’sagentsor servantsfor any purpose.

3.2 Sublettingor AssigningContract- Consultantshall not assignany portion
of the Contractor any rights or obligationsunder this Contractwithout theprior written
consentof Company,and oftheCommission,if required. Companyacknowledgesthat
Consultanthastheright to engagethesubcontractorsidentifiedin AttachmentB, if any,
to assistCompanyin theperformanceof the Work, andCompanyapprovesConsultant’s
engagementof such subcontractors. In addition, Consultantmay retain additional
subcontractorsthat satisf~’therequirementsset forth in AttachmentB with thewritten
consentof Company.
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IV. POINTS OFCONTACT

4.1 Company’s Designated Representative- As used in this Contract,
“Company’s Designated Representative” shall be Barry Nakamoto,HECO’s Directorof
GenerationBidding. Company’sDesignatedRepresentativeshall be thepoint of contact
for andhavethe authorityto speakon behalfof Companyconcerningall mattersrelated
to this Contract,exceptthathe shallnothavetheauthorityto amendtheContract.

4.2 Consultant’s DesignatedRepresentative- As used in this Contract,
“Consultant’sDesignatedRepresentative”shallbe Harold Judd. During theperformance
of theWork hereunder,he canbe reachedat the Consultantoffices in 244 North Main
Street,Concord,NH 03301. He shallbe thepoint ofcontactfor andhavetheauthorityto
speakonbehalfof Consultantconcerningall mattersrelatedto this Contract.

V. PERFORMANCESTANDARDS AND WARRANTY

5.1 PerformanceStandards- In selectingemployeesto undertakethe Work
underthis Contract,Consultantshall selectonly thosepersonswho are qualifiedby the
necessaryeducation, training and experienceto provide diligent and professional
performanceof the particular Work for which each such employeeis responsible.
Consultantshall perform all Work in a professionaland diligent manner. Consultant’s
personnelshall exercise that degreeof skill and care consistentwith the accepted
professionalstandardsin Consultant’sfield, and shall indemnify and hold Company
harmlessfrom any loss, including but not limited to reasonableattorneys’feesandcosts,
incurredby Companyasaresultofthenegligentprofessionalacts,errorsor omissionsof
Consultant or any of Consultant’s personnel;provided, that neither Consultantnor
Companyshall be shall be liable to the other for any special indirect, consequential,
incidental,punitive or exemplarydamages.

5.2 Warranty - Correction of Defective or SubstandardWork - Consultant
acknowledgesits responsibilityfor insuringthat theproceduresusedin theperformance
ofthis Contractaresufficient to satisfactorilyaccomplishtheWork. Consultantwarrants
that it shall promptly correct without expenseto Company all Work which is not
completedto thereasonablesatisfactionof Companyor Commissionor which doesnot
meet the performancestandardsestablishedherein. Consultant shall make such
corrections of defectivework uponCompany’swrittennoticethereofanytimeduring the
termofthis Contractandup to 180 daysafterthe Commission’sfinal DecisionandOrder
on Company’s application for approval of the contract resulting from the Project
(“Warranty Period”).

5.3 Right to Reject - Due to the critical natureof Company’s operations,
Consultantagreesthat if Company, with the consentof the Commission,and after
reasonableconsultationwith Consultant,determinesthat any Consultantemployeeor
subcontractorprovidedunderthis Contractshallbe unsuitable for theperformanceof the
Work, or that the continuedpresenceof such employeeor subcontractoron Company
propertyis not consistentwith thebest interestsof Company,then in suchan instance
Company may request that Consultant remove such employeefrom the Work and
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Consultantshall forthwith comply with this request. Consultantwill then promptly
replacesuch employeeor subcontractorwith an employeeor subcontractorwho fully
meetsthestandardsunderthis Contractandwill do so atno costto Company.

VI. INSURANCEAND INDEMNITY

6.1 Workers’ Compensation - Consultant and anyone acting under its
directionor control or on its behalfshallat its own expenseprocureandmaintainin full
force at all times during the term of this Contract,Workers’ Compensationandother
similar insurancerequiredby stateor federal laws. In the eventthatConsultantfails to
maintainsuchinsuranceasrequiredby law, Consultantacknowledgesandagreesthat it
will not seekorbe entitledto any coverageunderOwner’s insurance.

6.2 CommercialGeneralLiability Insurance- Consultantand anyoneacting
under its direction or control or on its behalfshall at its own expenseprocureand
maintain in full forceat all timesduring thetermof this Contract,CommercialGeneral
Liability insurancewith a bodily injury and propertydamagecombinedsingle limit of
liability ofatleastONEMILLION DOLLARS ($1,000,000)for any occurrence.

6.3 Automobile Liability Insurance- Consultantand anyoneactingunder its
directionorcontrol or on its behalfshall at its own expenseprocureandmaintainin full
effect at all times during the term of this Contract,AutomobileLiability insurancewith a
bodily injury and propertydamagecombinedsingle limit of at least ONE MILLION
DOLLARS ($1,000,000)($$ 1,000,000)per accident.

6.4 Waiver of Subrogation- Consultantand anyoneactingunder its direction
will causeits insurers(exceptfor Workers’ Compensationinsurance)to waive all rights
ofsubrogationwhich Consultantor its insurersmay haveagainstCompany,Company’s
agents,or Company’semployees.

6.5 Companyas Additional Insured - Insurancepolicies (except Workers’
Compensationand Automobile Liability) providing the insurancecoveragerequiredin
this Article will nameCompany,Company’sagents,and/orCompany’semployeesas an
additionalinsured,as appropriate.Coveragemustbe primary in respectto the additional
insured. Any other insurancecarried by the Companywill be excessonly and not
contributewith this insurance.

6.6 Certificates of Insurance- Within ten (10) days of the date of this
Contract,Consultantshall file with theCompany’sDesignatedRepresentativecertificates
of insurancecertifying that eachof the foregoing insurancecoveragesis in force, and
furtherprovidingthat theCompanywill be given thirty (30) days’written noticeof any
materialchangein, cancellationof, or intent not to renewanyof thepolicies. Receiptof
any certificateshowingless coveragethanrequestedis not a waiverof the Consultant’s
obligationto fulfill therequirements.

6.7 Indemnity - Consultantandanyoneactingunderits directionor controlor
on its behalfshall indemnify, defendandhold harmlessCompanyfrom and againstall



Attachment
Page6of5l

losses,damages,claimsandactions,andall expensesincidentalto suchlosses,damages,
claims or actions,includingbutnot limited to reasonableattorneys’feesandcosts,based
uponor arisingout of damageto propertyor injuries to persons,or othertortiousactsto
the extentnegligently or tortiously causedor contributedto by Consultantor anyone
actingunderits directionor controlor in its behalfin the courseof its performanceunder
this Contract;providedConsultant’saforesaidindemnity and hold harmlessobligation
shall notbe applicableto any liability to the extentbaseduponthenegligenceor tortuous
conductofCompany.

VII. CONFIDENTIALITY AND NON-DISCLOSURE

7.1 Confidentiality and Non-Disclosure. During the course of the Work,
Company may disclose to Consultant (a) confidential Company businessor other
proprietary information, and (b) confidential proposalssubmitted to Company and
information relating thereto from bidders (collectively, “Confidential Information”).
Subjectto Consultant’sobligationsundertheFramework,which obligationsshall prevail
over any actualor perceivedlimitations containedin this section,the following shall
apply to Consultant’sreceiptofConfidentialInformation.

Consultantwill hold in confidenceand,without Company’sconsent,will not use,
reproduce,distribute, transmit, or disclose, directly or indirectly, the Confidential
Information exceptaspermittedherein. Consultantmay only disclosethe Confidential
Information to its officers, directors,employees,professionaladvisorsand independent
contractorsandconsultantswith a needto know theinformationfor the implementation
or exerciseof rights and/or performanceof obligations under or arising from this
Agreement,provided that such professionaladvisorsand independentcontractorsand
consultantsare boundby written confidentialityagreementswith terms and conditions
that are no less restrictive than those containedin this section. Without limiting the
foregoing, Consultantagreesthat it will exerciseat leastthe samestandardof care in
protectingthe confidentiality of the Confidential Information as it does with its own
confidential informationof a similar nature, but in any event,no less thanreasonable
care.

Confidential Information for purposes of this Agreement shall not include
informationif and only to theextentthat the information: (i) is or becomesapartof the
public domainthroughno actor omissionof theConsultant;(ii) wasin the Consultant’s
lawful possessionprior to the disclosureand had not beenobtainedby the Consultant
eitherdirectly or indirectly from Company;or (iii) is lawfully disclosedto Consultantby
a third party without restriction on disclosure. Confidential Information may alsobe
disclosedby Consultantpursuantto arequirementtheCommissionorothergovernmental
agency,regulatorybody or by operationof law, providedthat Consultantshall disclose
only that part of the Confidential Information that it is requiredto discloseand, with
respectto subpoenasorotherlegal process,shallnotify Companyprior to suchdisclosure
in a timely fashion in orderto permit Companyto lawfully attemptto preventor restrict
suchdisclosureshouldit so elect,andshalltakeall otherreasonableandlawful measures
to ensurethe continuedconfidential treatmentof the sameby the party to which the
ConfidentialInformationis disclosed.
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Notwithstandingthe foregoing, this sectionshall not prohibit Consultantfrom
disclosingConfidential Information to the Commission(or others as directedby the
Commission)to theextentnecessaryto complywith Consultant’sobligationsunderthe
Frameworkandthe ScopeofWork hereunder.

VIII. TERMINATION FORCAUSE

8.1 Conditions Allowing Termination — The Commission’s approval is
necessarybefore Company may terminate this Contract. Further, Consultant
acknowledgesand agreesthat the Commissionmay terminatethis Contract, with or
without Company’sconsent,on behalfof theCompanyif the Commissiondeemsit to be
in thepublic interestin thefurtheranceof the objectivesof theFrameworkto do so. In
addition,TheCompany(or theCommission)mayterminatethis Contractfor causeif:

(1) Consultantfails or is unableto perform its obligationsunder this
Contract;

(2) Consultantis in material breach of its obligations under this
Contract;

(3) Consultantmakes a general assignmentfor the benefit of its
creditors;

(4) Consultanthasareceiverappointedbecauseof insolvency;or

(5) Consultant files bankruptcyor has a petition for involuntary

bankruptcyfiled againstit.

8.2 Notice RequiredBefore Termination - Before seekingto terminatethis
Contractfor cause,Companyshall give writtennotice to Consultantofthe existenceof
grounds (“default”) allowing termination for causeunder Section 8.1 herein and of
Company’s intention to seektermination if the default is not cured to the reasonable
satisfactionof Companywithin fifteen (15) daysof suchnoticeor suchlongerperiodof
time as shall be statedin the notice. Consultantshall havetheright to cure thedefault
duringthestatedtime period.

8.3 Company’s Rights Upon Termination - If Consultant fails to cure the
default within fifteen (15) days or such longer time as hasbeenspecified,Companymay
terminatethis Agreementwith theconsentoftheCommissionandsecuresuchsubstitute
servicesas necessaryandappropriateto completethe Work. In the eventCompany
acquiressubstituteservicesunderthis provision,Consultantagreesto payCompanyupon
demandthedifferencebetweenwhat the substituteservicesactually costsCompanyand
what Consultantwould havebeenpaid had it completedthe Work itself, providedthat
Companyshall takeall reasonableefforts to mitigate any damagesresulting from the
actionsof or terminationof Consultant. Thisprovision shall survive terminationof this
Agreementfor aperiodof two years.
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IX. TERMINATION FORCONVENIENCE

9.1 Company’sRights — NotwithstandingArticle VIII above,Companyshall
havetheright to terminatethis Contractfor convenienceat any time, with theconsentof
the Commission,by giving written notice of suchto Consultant. Uponreceivingnotice
oftermination,Consultantshall discontinuetheWork on thedatespecifiedin thenotice.

9.2 Termination Prior to Commencementof Work - If this Contract is
terminatedprior to Consultant’shavingcommencedanyWork or preparationfor Work,
no paymentshallbe madeto Consultant.

9.3 Termination After Commencementof Work - If this Contract is
terminated for Company’s convenienceafter Consultant has commencedany Work,
Consultantwill be compensatedfor costsproperly incurred and for labor at the rates
specifiedin the Contractfor Work actuallyperformedprior to thenotice oftermination
and for any Work performedthereafterif necessaryto finish a portion or portions of
Work in progressatthetime oftermination,to the extentapprovedby Company.

9.4 Consultant’sDuty to Mitigate - Consultantagreesthat it hasan affirmative
duty to mitigateall costsuponnotice of terminationof this Contractfor convenienceof
Company.

X. FORCEMAJEURE

10.1 Excuseof Performance- Notwithstandinganythingin this Contractto the
contrary,neitherparty shall be liable nor responsiblefor failure to carryout any of its
obligationsunder this Contractcausedby ForceMajeure. A party renderedunableto
fulfill any obligation under this Contract by reasonof Force Majeure shall make
reasonableefforts to removesuchinability in the shortestpossibletime, and theother
party shall be excusedfrom performanceof its obligations until the party relying on
ForceMajeureshall againbe in full compliancewith its obligationsunderthis Contract.

10.2 Definition - The term “Force Majeure” as usedherein shall meanany
causebeyondthecontrol of thepartyaffected,andwhich by reasonableefforts theparty
affectedis unableto overcome,includingwithout limitation the following: actsof God;
fire, flood, landslide, lightning, earthquake,hurricane,tornado,storm, freeze,volcanic
eruptionor drought; blight, famine, epidemicor quarantine;act or failure to actof the
other party; theft; casualty;war; invasion; civil disturbance;explosion; acts of public
enemies;orsabotage.
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XI. LAWS, REGULATIONSAND PUBLIC ORDINANCES

11.1 Compliance- Consultantshall comply with applicablefederal,state,and
local statutes,regulations and public ordinancesof any naturegoverning the Work,
including without limitation, those statutes specifically referred to in this Article.
Consultant shall indemnify and defendCompany from any liability, fines, damages,
costs,orexpensesansingfrom Consultant’sfailure to complywith this Article

11.2 Taxes- Consultantassumesexclusiveliability for all contributions,taxes
or paymentsrequiredto be made becauseof personshired, employed or paid by
Consultantby the federaland stateUnemploymentCompensationAct, Social Security
Acts and all amendments,and by all other current or future acts, federal or state,
requiringpaymentby the Consultanton accountof the personhired, employed,or paid
by Consultantfor Work performedunder this Contract Sales,use and excisetaxes
applicableto the value or use of any property incorporated,furnished, or otherwise
suppliedby Consultantshall be statedseparatelyfrom the price or rates specified in
Article II (COMPENSATION),and shall not be included in any computationof profit
allowed by this Contract. Consultantassumesexclusive liability for all such taxes
chargedor chargeableuponany suchgoodsormaterialssuppliedby Consultantpursuant
to thisContract.

11.3 Safety and Health Regulations - Consultant shall comply with all
applicable federal, state and local laws and regulationspertaining to health, safety,
sanitaryfacilities, andwastedisposal. Consultantshallmeetall applicablerequirements
of the OccupationalSafety and Health Act of 1970 (OSHA) including all applicable
amendments. Consultant shall also comply with any applicable standards,rules,
regulationsand orderspromulgatedunderOSHAandparticularlywith theagreementfor
State developmentand enforcementof OccupationalHealth and Safety Standardsas
authorizedby Section18 of theAct to theextentapplicable.

11.4 EqualEmploymentOpportunity - (Applicableto all contractsof $10,000
or morein thewholeor aggregate.41 CFR 60-1.4and41 CFR60-741.5.)Consultantis
awareof and is fully informed of ConsultantresponsibilitiesunderExecutive Order
11246 (referenceto which include amendmentsand orderssupersedingin whole or in
part), if applicable,and shall be bound by and agreesto theprovisionsas containedin
Section202 of saidExecutiveOrderandtheEqualOpportunityClauseas set forth in 41
CFR 60-1.4 and 41 CFR 60-741.5(a),which clausesare hereby incorporatedby
reference,to theextentapplicable.

11.5 Employment of DisabledVeteransand Veteransof the Vietnam Era -

(Applicable to all contracts of $10,000 or more in the whole or aggregate. 41 CFR
60-2504 and 41 CFR 60-7415) Consultant agreesthat it is and will remain in
compliancewith the applicablerules and regulationspromulgatedunder The Vietnam
EraVeteransReadjustmentAssistanceAct of 1974,TheAffirmative Action Clauseset
forth in 41 CFR 60-250.4,the RehabilitationAct of 1973 and the EqualOpportunity
Clauseset forth in 41 CFR60-741.5,whichclausesareincorporatedby referenceherein.
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11.6 Notice of EmployeeRights ConcerningPaymentof Union Duesor Fees-

(Applicable to all contracts exceeding $100,000) Consultant agrees that it shall comply
with Executive Order 13201 and 29 CFRPart 470 regarding notice of employee rights
concerning payment of union dues or fees, which are incorporated by reference herein, if
applicable.

XII. MISCELLANEOUS

12.1 PatentsandCopyrights - Consultantagreesthat in performing Work under
this Contract, it will not use any process, program, design, device, or material which
infringes on any United States patent or copyright or any trade secret agreement.
Consultant agrees to indemnify, defend and hold harmless Company from and against all
losses,damages,claims,feesandcosts,includingbut not limited to reasonableattorneys’
fees and costs, arising from or incidental to any suit or proceeding brought against
Companyfor patent,copyright or tradesecretinfringementarising out of Consultant’s
Work. Company shall promptly notify Consultant of any such suit or proceeding and
shall assist Consultant in defending the action by providing anynecessaryinformation.

12.2 Security and Company Rules - When on Companypremises or carrying
out Consultant’s duties for Company, Consultant personnel shall comply with all
applicable provisions of Company’s Corporate Code of Conduct, Competitive Bidding
Codeof Conduct,Company’ssecurityregulations,informationresourcepolicies andall
other applicable Companypolicies andpracticesthat Companypersonnelandconsultants
are now or during the Work are askedto follow; provided, that Consultanthasbeen
providedactualnoticeof suchpracticesandproceduresandaslong as complianceis not
inconsistentwith Consultant’sObligationsundertheFramework. Consultantshalladvise
its employeesof thesepracticesandproceduresandsecuretheirconsentto abideby these
procedures. Unless otherwiseagreedto by the parties, Consultant’spersonnelshall
observe the working hours of Company while working on Company’s premises.
Consultantagreesto cooperatefully andto provideany assistancenecessaryto Company
in investigationof any securitybreacheswhich may involve Consultantor Consultant’s
employeesor subcontractors.

12.3 Amendments- This Contract may be amendedor supplementedby and
only by written instrumentduly executedby eachoftheparties.

12.4 Severabilityof Provisions - In the event a court or other tribunal of
competentjurisdictionat any timeholds that anyprovisionof this Contractis invalid, the
remainderof this Contractshall notbe affectedtherebyand shall continuein full force
andeffect.

12.5 Entire Contract - This Contractshall constitutethe entire understanding
betweenthe parties,supersedingany and all previous understandings,oral or written,
pertaining to the subjectmatter containedherein. The partieshave enteredinto this
Contractin relianceuponthe representationsandmutualundertakingscontainedherein
andnot in relianceuponany oral or writtenrepresentationor informationprovidedto one
partyby anyrepresentativeoftheotherparty. Neitherpartyshallclaim atany time that it
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entered into this Contract in whole or in part based on any representationnot statedin
this Contract.

12.6 Applicable Law/Forum . This Contract is madeunder and shall be
governedby and construedin accordancewith the laws of the Stateof Hawaii. Each
party agreesandconsentsthat any disputearisingout ofthis Contract,howeverdefined,
shall be brought in the Stateof Hawaii in a court of competentjurisdiction, provided,
however,that eitherparty, at its optionmayelectto submitany suchdisputeto binding
arbitration pursuantto the commercial arbitrationrules of the American Arbitration
Associationthenin effect.

12.7 No Waiver - The failure at any time of eitherparty to enforceany of the
provisions of this Contract,or to requireat any time performanceby theotherpartyof
any of the provisions hereof, shall in no way be construedto be a waiver of such
provisions, nor in any way construedto affect the validity of this Contractor any part
hereof,or therightof anypartythereafterto enforceeachandeverysuchprovision.

12.8 Accessto Records- Upon request,Consultantshall make available for
inspection and audit by Company in Honolulu, Hawaii any and all records and/or
documentsrelatingto Work performedunderthis Contractduring theperformanceofthe
Work andfor a periodof up to two (2) yearsfrom the completionof all Work underthis
Contract.

12.9 RegulatoryApprovals- This Contractshallbecontingentuponany andall
requiredgovernmentalandregulatoryapprovals,includingthoseoftheCommission.

12.10 Genderand Number . The terms “Company” and “Consultant,” asand
whenusedherein,or any pronounsusedin place thereof, shall meanand include the
masculine,feminineandneuter,thesingularorplural number,individuals,partnerships,
trusteesor corporationsandtheir andeachof their respectivesuccessors,heirs, personal
representatives,successorsin trust and assigns,accordingto the context thereof. All
covenantsandobligationsundertakenby two or morepersonsshallbe deemedto bejoint
andseveralunlessa contraryintentionis clearlyexpressedelsewhereherein.

12.11 Attorneys’ Feesand Costs- If thereis a disputebetweenthepartiesand
eitherparty institutesa lawsuit, arbitration,mediation, or other proceedingto enforce,
declare,or interpretthetermsof this Agreement,theprevailingpartyshallbe awardedits
reasonableattorneys’feesandcosts. /

12.12 Survival of Obligations — All defense,hold harmless,indemnity and
confidentialityobligationshereundershall surviveterminationofthis Contract.

XIII. COUNTERPARTSCLAUSE

Thepartiesagreethat this Agreementmay be executedin counterparts,eachof
whichshall be deemedan original, andall of whichshall togetherconstituteoneandthe
same instrument binding all parties notwithstandingthat all of the parties are not
signatories to the same counterparts.For all purposes,duplicate unexecutedand
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XIII. COUNTERPARTSCLAUSE

The parties agree that this Agreement may be executed in counterparts, each of
which shall he deemed an original, and all of which shall togetherconstituteoneandthe
same instrument binding all parties notwithstanding that all of the parties are not
signatories to the same counterparts.For all purposes,duplicate unexecutedand
unacknowledgedpagesof the counterpartsmay he discardedand the remaining pages
assembledas onedocument.

IN WITNESSWHEREOF,the parties hereto have caused this Contract to
he signed by appropriate representatives of each as of the date indicated.

HAWAIIANELECTRICCOMPANY,INC.
(“Company”)

By ~

Vice President, Power Supply

Date: ~0/!~ /oi

ACCIONGROUP,INC.
(“Consultant”)

;,/ ~

By ________________

Its Vice President

Date: 1.0/1.8/2007
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Xffl. COUNTERPARTSCLAUSE

The parties agree that this Agreementmaybe executedin counterparts,eachof
which shall be deemed an original, and all of which shall together constitute oneandthe
same instrument binding all parties notwithstandingthat all of th.e parties are not
signatories to the same counterparts.For all purposes, duplicate unexecutedand
unacknowledgedpagesof the counterpartsmay be discardedand the remainingpages
assembledasonedocument.

IN WITNESS WHEREOF,thepartieshereto have caused this Contract to
be signed by appropriate representatives of each as of thedateindicated.

HAWAIIAN ELECTRIC COMPANY, iNC.
(“Company”)

By_________________________

its _____________________________________

Date:_______________________________

ACCION GROUP,INC.
cConsultant”)//,,,//

Its // ~. ~

Date:/”~7~~ 7
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ATTACHMENT A
(Scope of Work)

IndependentObserverfor MECO20 MW Firm CapacityResourcein 2011 and2015
CompetitiveBiddingProject

ScopeofWork

Project Description: See Exhibit 1.

In accordancewith theCommission’sdecisiontheCompetitiveBidding Docket,’ an
IndependentObserveris requiredwhenevertheutility or its affiliate seeksto advancea
projectproposalin responseto aneedthat is addressedby its Requestfor Proposals
(RFP),orwhenthePUC determinesotherwise. Companywill utilize Consultant’s
servicesas anIndependentObserverto provideguidanceandrecommendationson the
competitivebiddingprocessemployedin accordancewith theCommissionsCompetitive
BiddingFramework(copy attachedasExhibit 1), hereafterreferredto asthe
“Framework.”

Consultantshall performall tasksrequiredof anIndependentObserverunderthe
Framework(Consultantshall assumeandIndependentObserveris requiredfor this
Project),includingthosespecifiedin pages13 through16 oftheFramework,andall
othertasksrequiredby theCommissionor Companywith respectto theProject.
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Exhibit 1

Nominal20 MW Firm CapacityResourcein 2011 — Scope: Approximately20 to 25 MW of
firm generatingcapacity. Theunitmaybe renewableor fossil-fueled,with apreferencein
resourceevaluationfor renewableenergy. Theunit shouldbecapableofpeakingor cycling duty
wheretheunit canbestartedquickly (for example,lessthan30-minutestartuptime) andcan
cycle off-line atleastonceperday. Whenon-line,theunit shouldbefully dispatchablefrom
minimumto full loadby theutility andshouldbe capableof load-following,providingfrequency
control andvoltagesupportaccordingto standardsto be determinedby theutility. Theunit
shouldhaveblack-startcapability. At aminimum,theextentto whichtheseattributesare
providedby a resourcewill beconsideredin theevaluationof theresource.Whethersomeor all
oftheseattributeswill be evaluationcriteriaor thresholdcriteriahasnotbeendetermined,and
will be considered in the design andreviewof theRFP. Detailedspecificationsfor theresource
and definitionsofthecriteriawill be developedatthetime theRFPis developed.

Nominal20 MW Firm CapacityResourcein 2015 — Scope:Approximately20 to 25 MW of
firm generatingcapacity. Theunit mayberenewableor fossil-fueled,with apreferencein
resourceevaluationfor renewableenergy. Theunit shouldbecapableofpeakingorcycling duty
wheretheunit canbe startedquickly (for example,lessthan30-minutestartuptime) andcan
cycle off-line at leastonceperday. Whenon-line,theunit shouldbe fully dispatchablefrom
minimumto full loadby theutility andshouldbe capableof load-following,providingfrequency
controlandvoltagesupportaccordingto standardsto be determinedby theutility. Theunit
shouldhaveblack-startcapability. At aminimum,theextentto whichtheseattributesare
providedby aresourcewill be consideredin the
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EXHIBIT 2— Competitive Bidding Framework

1-IECOCONSULTANT SERVICESAGREEMENT (JULY 2006)

CNSUAGT

-3-5-



FRA~MEWORKFOR COMPETITIVE BIDDING
December8, 2006

STATE OF HAWAII
PUBLIC UTILITIES COMMISSION
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STATE OF HAWAII
PUBLIC UTILITIES COMMISSION

FRAMEWORKFOR COMPETITIVE BIDDING
December8, 2006

DEFINITIONS

As used in this Framework, unless the context clearly requires otherwise:

“Approved IRP” means an electric utility’s IRP that has been approved by the
Commissionin the utility’s IRP proceeding. As of the effectivedateof this Framework,
the statusof eachutility’s IRP is as follows: (1) on October28, 2005,HawaiianElectric
Company,Inc. filed its 3T~~IRP in In re Hawaiian Elec. Co., Inc., DocketNo. 03-0253;
(2) Maui Electric Company,Ltd. is scheduledto file its

3
id IRP by April 30, 2007, in

In reMaui Elec.Co., Ltd., DocketNo. 04-0077;(3) HawaiiElectric Light Company,Inc.
is scheduledto file its 3~IRP by December29, 2006, in In re Hawaii E]ec. Light
Co., Inc., Docket No. 04-0046; and (4) on June 20, 2006, the Commission opened a
proceeding for Kauai Island Utility Cooperative’s3~’IRP in In re Kauai Island
Util. Coop.,DocketNo. 2006-0165. -

“CIP Approval Requirements”means the procedureset forth in the Commission’s
GeneralOrderNo. 7, Standardsfor Electricity Utility Servicein the Stateof Hawaii,
Paragraph2.3(g),asmodified by In re Kauai Island Util. Coop., Docket No. 03-0256,
Decision and Order No. 21001, filed on May 27, 2004, and In re HawaiianElec.
Co., Inc., Hawaii Elec. Light Co., Inc., and Maui Elec.-Co., Ltd., DocketNo. 03-0257,
Decisionand OrderNo. 21002,filed on May 27, 2004. “In general, [the] commission’s
analysis of capital expenditureapplicationsinvolves a review of whetherthe project
andits costsarereasonableandconsistentwith thepublic interest,amongotherfactors.
If thecommissionapprovesthe [electric] utility’s application,thecommissionin effect
authorizestheutility to commit fundsfor theproject, subjectto theproviso that ‘no part
of the project may be included in the utility’s rate baseunless and until the project
is in fact installed,and is usedand useful for public utility purposes.” Decisionand
OrderNo. 21001,at 12; andDecisionandOrderNo.21002,at 12.

“Code of Conduct” meansa written code developedby the host electric utility and
approvedby the Commissionto ensurethe fairness and integrity of the competitive
biddingprocess,in particularwhere the host utility or its affiliate seeksto advanceits
own resourceproposalin responseto an RFP. The “Code of Conduct” is more fully
describedin PartIV.H.9.c oftheFramework.

“Commission”meansthePublic Utilities Commissionof theStateofHawaii.
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“Competitive bid” or “competitive bidding” meansthe mechanismestablishedby this
Frameworkfor acquiringa future energygenerationresourceor a block of generation
resourcesby anelectricutility.

“ConsumerAdvocate” meanstheDivision of ConsumerAdvocacyof theDepartmentof
CommerceandConsumerAffairs, StateofHawaii.

“Contingency Plan” means an electric utility’s plan to provide either temporary or
permanentgenerationor load reduction programs to addressa near-termneed for
capacityasaresultof an actualor expectedfailure of an RFPprocessto produceaviable
projectproposal,or of a projectselectedin an RFP. Theutility’s ContingencyPlanmay
be different from theutility’s ParallelPlanandthe utility’s bid. Theterm “utility’s bid,”
as usedherein, refers to a utility’s proposaladvancedin responseto a need that is
addressedby its RFP. -

“Electric utility” or “utility” meansaproviderof electric utility servicethat is regulated
by andsubjectto theCommission’sjurisdictionpursuantto Chapter269,Hawaii Revised
Statutes. -

“Framework” meanstheFrameworkfor CompetitiveBidding datedDecember8, 2006,
adoptedby theCommissionin DocketNo. 03-0372.

“IndependentObserver”meanstheneutralpersonorentity retainedby theelectricutility
to monitor the utility’s competitive bidding process,and to advise the utility and
Commissionon mattersarising out of the competitivebiddingprocess,as describedin
Partffl.C of theFramework.

“IPP” meansan independentpowerproducerthat is not subject to the Commission’s
regulationorjurisdictionasa public utility.

“IRP” meansan electric utility’s IntegratedResourcePlan that hasbeensubmittedto the
Commissionfor reviewandapprovalin theutility’s IRP proceeding,in accordancewith
the Commission’sIRP Framework. Theoverall goal of integratedresourceplanningis
the identificationof theresourcesorthemix ofresourcesfor meetingnearandlong-term
customerenergyneedsin an efficient andreliablemannerat the lowestreasonablecost.
Eachelectricutility is responsiblefor developingan IRP that meetstheenergyneedsof
its customers.TheIRPFrameworkrequireseachelectricutility to developa long-range,
twenty (20)-yearplan and a medium-rangefive (5)-year action plan to be submitted
on a three (3)-year planning cycle for the Commission’s review and approval.
The IRP process is a vehicle for the Commission, the electric utilities, energy
stakeholders,andthepublic to understandandinfluencetheplanningprocessinvolvedin
identifying and evaluatingthe mix of demand-sideand supply-sideenergyresources
neededto meetnearandlong-termenergyneedsin an efficient andreliablemannerat the
lowestreasonablecost.
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“IRP Framework”meanstheCommission’sFrameworkfor IntegratedResourcePlanning,
datedMay 22, 1992, asamendedby In re PublicUtil. Comm’n, DocketNo. 05-0075,
DecisionandOrderNo. 22490,filed on May26, 2006.

“ParallelPlan” meansthegeneratingunit plan (comprisedof oneor multiple generation
resources)that is pursuedby the electric utility in parallel with a third-party project
selectedin an RFP until there is reasonableassurancethat the third-partyproject will
reach commercial operation, or until such action can no longer be justified to be
reasonable.Theutility’s ParallelPlanunit(s) maybe different from that proposedin the
utility’s bid. The term “utility’s bid,” as used herein, refers to a utility’s proposal
advancedin responseto aneedthat is addressedby its RFP.
“PPA” meansa powerpurchaseagreementor contractto purchasefirm capacity,energy,

orboth, from anelectricutility, pursuantto thetermsofthis Framework.

“PURPA” meanstheFederalPublic Utility RegulatoryPoliciesAct of 1978,asamended.

“QF” meansa cogenerationfacility or a small powerproduction facility that is a
qualifying facility underSubpartB of 18 Codeof FederalRegulations§~292.201 —

292.211. See also 18 Code of Federal Regulations § 291.201(b)(l).(definition of
“qualifying facility”).

“RFP” meansa written requestfor proposalissuedby theelectric utility to solicit bids
from interestedthird-parties,and where applicablefrom the utility or its affiliate, to
supply a future generationresourceor a block of generationresource~to the utility
pursuantto thecompetitivebidding process. -

II. CONTEXT FOR COMPETITIVEBIDDING

A. USEOF COMPETITIVE BIDDING -

1. This Frameworkappliesto electricutilities regulatedby andsubjectto the
Commission’s jurisdiction pursuant to Chapter 269, Hawaii Revised
Statutes. - -

2. A determination shall be made by the Commission in a - utility’s
IRP proceedingas to whethera competitivebiddingprocessshall be used
to acquireafuturegenerationresourceor ablockofgenerationresources.

3. Competitivebidding, unlessthe Commissionfinds it to be unsuitable,is
establishedas the requiredmechanismfor acquiring a future generation
resourceor a block of generationresources,whetheror not suchresource
hasbeenidentifiedin a utility’s IRP. Thebasisfor sucha finding shall be
explainedby theutility in its IRP, andthedeterminationshall be madeby
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the Commissionin its review of theutility’s IRP. SeePart ll.C, below.
Thefollowing conditionsandpossibleexceptionsapply: -

a. Competitivebidding will benefitHawaii whenit: (i) facilitatesan
electric utility’s acquisition of supply-side resources in a
cost-effectiveandsystematicmanner;(ii) offersa meansby which
to acquirenew generatingresourcesthat areoverall lower in cost
or better performing than the utility could otherwise achieve;
(iii) doesnot negativelyimpactthereliability or unduly- encumber
the operationor maintenanceof Hawaii’s unique island electric
systems; (iv) promotes electric utility system reliability by
facilitating thetimely acquisitionof neededgenerationresources
andallowing theutility to adjustto changesin circumstances;and
(v) is consistentwith IRPobjectives.

b. Undercertaincircumstances,to beconsideredby theCommission
in the context of an electric utility’s requestfor waiver under
PartU.A.4, below, competitivebidding may not be appropriate.
Thesecircumstancesinclude: (i) whencompetitivebidding will
unduly hinder the ability to add neededgenerationin a timely
fashion; (ii) when the utility and its customerswill benefitmore
if the generationresourceis ownedby the utility ratherthan by
athird-party (for example, when reliability will be jeopardized
bythe utilization of a third-party resource); (iii) when more
cost-effectiveor betterperforminggenerationresourcesare more
likely to be acquired more efficiently through different
procurementprOcesses;or (iv) when competitive bidding will
-impedeor createa disincentivefor the achievementof IRP goals,-

renewable energy portfolio standards or other government
objectives and policies, or conflict with requirementsof other
controlling laws,rules,orregulations.

c. Other circumstancesthat could qualify for a waiver include:
(i) theexpansionorrepoweringofexistingutility generatingunits;
(ii) the acquisition of near-termpower supplies for short-term
needs;(iii) theacquisitionof powerfrom anon-fossil fuel facility
(suchasawaste-to-energyfacility) that is beinginstalledto meeta
governmentalobjective;and(iv) theacquisitionof powersupplies
neededto respondto an emergencysituation.

d. Furthermore,the Commissionmaywaive this Frameworkor any
part thereofupon a showingthat thewaiverwill likely resultin a
lower cost supply of electricity to the utility’s generalbody of
ratepayers,increasethereliablesupplyof electricityto theutility’s
generalbodyofratepayers,oris otherwisein thepublic interest.

4
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e. This Frameworkdoesnot apply to: (i) the threeutility projects
currently being developed: Hawaiian Electric Company, Inc.’s

- -- CampbellIndustrialParkCT-i, Hawaii Electric Light Company,
Inc.’s Keahole ST-7, and Maui Electric Company, Ltd.’s
MaalaeaM-18; (ii) offersto sell energyon an as-availablebasisby
non-fossilfuel producersthatweresubmittedto an electricutility
beforethis Frameworkwas adopted;and (iii) offers to sell firm
energy and/or capacityby non-fossil fuel producersthat were
submittedto anelectricutility beforethis Frameworkwasadopted,
or that resultedfrom negotiationswith respectto offers to sell
energyon an as-availablebasisby non-fossil fuel producersthat
were submittedto an electric utility beforethis Frameworkwas
adopted; provided that negotiationswith respectto such firm
energy and/or capacity offers are concluded no later - than
December31, 2007.

f. This Frameworkalsodoesnot apply to: (i) generating-units with a
netoutputavailableto the utility of 1% or less of a utility’s total
firm capacity,including that of independentpowerproducers-,or
with anetoutputof 5 MW orless,whicheveris lower (for systems
that cover more than one island (i.e., Maui Electric Company,
Ltd.’s system,which hasgenerationon Maui, Molokai andLanai),
the systemfirm capacitywill be determinedon a consolidated
basis);(ii) distributedgeneratingupits at substationsandothersites
installedby theutility on a temporarybasisto helpaddressreserve
margin shortfalls; (iii) customer-sited,utility-owned distributed
generatingunits that have been approvedby the Commission
in accordance with the requirements of Decision and
Order No. 22248, issued January 27, 2006, as clarified by
OrderNo. 22375,issuedApril 6, 2006in DocketNo. 03-0371;and
(iv) renewableenergyornewtechnologygenerationprojectsunder
1 MW installedfor “proof-of-concept”ordemonstrationpurposes.

g. This Frameworkalso does not apply to qualified facilities and
non-fossil fuel producerswith respectto: (i) power purchase
agreementsfor as-availableenergy;providedthatan electricutility
is not requiredto offer a termfor suchpowerpurchaseagreements
that exceedsfive yearsif it hasa bidding programthat includes
as-availableenergyfacilities; (ii) powerpurchaseagreementsfor
facilitieswith anetoutputavailableto theutility of 2 MW orless;
(iii) powerpurchaseagreementextensionsfor threeyearsor less
on substantiallythe sameterms and conditions as the existing
powerpurchaseagreementsand/oron more favorable terms and
conditions; (iv) power purchaseagreementmodifications to
acquireadditionalfirm capacityor firm capacityfrom an existing
facility, or from a facility that is modified without a major air
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permit modification; and (v) renegotiationsof power purchase
agreementsin anticipation of their expiration, approvedby the
Commission. -

h. When a competitivebidding processwill be usedto acquire a
future generationresourceor a block of generationresources,the
generatingunits acquiredunder a competitive bidding process
mustmeetthe needsof theutility in termsof thereliability of the
generatingunit, the characteristicsof the generatingunit required
by the utility, and the control the utility needsto exerciseover
operationand maintenancein order-to reasonablyaddresssystem
integrationandsafetyconcerns.

4. Theprocedurefor seekingawaiveris asfollows:

a. Applications for waivers, and transition to competitive bidding
requirementsfor newgenerationprojects.-

(i) Forproposedgenerationprojectsincludedin, or consistent
with, IRPs approvedby the Commissionprior to the
effectivedate of this Framework,the electric utility shall
file an applicationfor waiverwith theCommission,assoon
aspracticable,consistentwith Partll.A.4.a(iv), below.

(ii) For proposed generation projects included in, or
consistentwith, theIRP filed for Commissionapprovalin
In re HawaiianElec.Co., Inc.,Docket03-0253,theelectric
utility shall file any waiver requestno later than sixty
(60) days following a Commissionorder approving the
IRP.

(iii) For all proposed generation projects included in, or
consistentwith, IRPsthat havenot yet beenfiled with the
Commissionfor approvalas of the effective date of this
Framework,any waiver requestshall accompanythe filing
oftheproposedIRPfor theCommission’sapproval.

(iv) An electric utility that seeksa waiver shall takeall steps
reasonablyrequiredto submitits applicationfor waiver as
soonaspracticablesuchthat, in theeventtheCommission
denies the request, sufficient time remains to conduct
competitive bidding without imprudently risking system
reliability.
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b. In no event shall a Commissiondecisiongranting a waiver be
construedas determinativeof whether an electric utility acted

- prudentlyin thematter.

S. Exemption- ownershipstructureof an electric utility. Upon a showing
that an entity hasan ownershipstructurein which thereis no substantial
difference in economicinterestsbetweenits owners and its customers,
suchthat theelectricutility hasno disincentiveto pursuenew generation
projectsthroughcompetitivebidding, theCommissionwill exemptsuch
entity from thisFramework. -

B. SCOPEOF COMPETITIVEBIDDING

An electric utility’s IRP shall specify theproposedscopeof the REPfor
any specific generationresourceorblock of generationresourcesthat the
IRPstateswill besubjectto competitivebidding.

2. Competitive bidding shall enable the comparisonof a wide range of
supply-side options, including PPAs, utility self-build options, turnkey

arrangements(i.e.,build and transferoptions), and tolling arrangements
wherepractical.

3. Each electric utility shall takesteps to provide notice of its REPs,and
to encourageparticipation from a full range of prospective bidders.
PURPA qualifying facilities, IPPs, the hostutility, - andits affiliates, and
otherutilities shall beeligible to participatein anysupply-sideRFP.

4. Competitivebidding processesmayvary by resourcetype,providedthose
processesare consistentwith this Framework. For instance,solicitation
processesfor distributedgenerationfacilities maybe different from those
for centralstation generatingsupplies. An electric utility may establish
a separateprocurementprocess (such as a “set aside” or separate
RFP process)to acquire as-availableor firm capacity from renewable
generatingfacilities.

5. RFP processesshall be flexible, and shall not include unreasonable
restrictions on sizes andtypesof projectsconsidered,taking into account

the appropriate sizes and types identified in the IRPprocess.

C. RELATIONSHIP TO INTEGRATED RESOURCEPLANNING

The Commission’sIRP Frameworkapplicableto eachelectricutility shall
continueto be usedto set the strategicdirectionof resourceplanningby
theelectricutilities. In orderfor competitivebiddingto be effectivelyand
efficiently integrated with a utility’s IRP, stakeholdersmust work
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cooperativelyto identify and adhereto appropriatetimelines, which may
needto beexpedited.

2. This Framework is intended to complement the Commission’s
IRPFramework.

3. A determinationshallbemadeby theCommissionin an IRP proceeding
asto whethera competitive bidding processshall be usedto acquirea
generationresourceor a block of generationresourcesthat is includedin
the IRP. Actual competitivebidding for IRP-designatedresourceswill
normally occur after the IRP is approved,through an REP, which is
consistentwith theIRP approvedby the Commission. However,during
thetransitioninto competitivebiddingprocessesfor newgenerationunder
this Framework,if theIRP in effect was approvedprior to theeffective
date of this Framework, a utility shall initiate competitive bidding
(or requesta waiver under Part ll.A.4) as may be required by this
Framework. As requiredby theIRP Framework,suchprojectsmust be
identifiedin orconsistentwith the IRPin effectatthetime.

4. Integrationof competitive bidding into IRP. The generalapproachto
integrationhasfourparts,in sequence:

a. Theelectricutility conductsan IRP process,culminatingin anIRP
that identifies a preferred resourceplan (including capacity,
energy, timing, technologies,and other preferred attributes).
This IRP shall identify those resourcesfor which the utility
proposesto hold competitive bidding, and those resourcesfor
which the utility seeksa waiver from competitive bidding, and
shall includean explanationofthefactssupportinga waiver,based

- on thewaivercriteriaset forth in PartII.A.3, above.

b. TheCommissionapproves,modifies, or rejectstheIRP, including
any requestsfor waiver, under the IRP Framework and this
Framework.

c. The electric utility conducts a competitive bidding process,
consistentwith the IRP; such processshall include the advance-

filing of a draft RFP with the Commission,which shall be
consistentwith theIRP.

d. The electric utility selectsa winner from the bidders. (But see
Part ll.C.6, below, concerning the processwhen there are no
biddersworthchoosing.).

5. An evaluation of bids in a competitive bidding processmay reveal
desirable projects that were not included in an Approved IRP.

8
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Theseprojectsmaybeselectedif it canbe demonstratedthat theproject is
consistentwith an ApprovedIRP and that such action is expectedto
benefit theutility andits ratepayers.

6. -An evaluationof bidsin acompetitivebiddingprocessmayrevealthat the
acquisitionof any of theresourcesin thebid will not assistthe utility in
fulfilling its obligationsto its ratepayers. In sucha case,theutility may
determinenot to acquiresuchresourcesand shall notify theCommission
accordingly. Suchnotification shall include:(a)an explanationofwhy the
competitive bidding process-failed to produce a viable project; and
(b) a descriptionof what actionsthe electric utility intends to taketo
replacetheresourcesoughtthroughthe unsuccessfulcompetitivebidding
process. -

D. MITIGATION OF -RISKS ASSOCIATED WITH COMPETITiVE
BIDDING

To carry out its competitive bidding obligations consistentlywith its
resourcesufficiency obligations, the electric utility must conduct,or
considerconducting,threetypesof activities: self-build,parallelplanning,
andcontingencyplanning. Theutility’s self-buildobligationis addressed
in PartsVI.A.1 and VI.C, below. The electricutility’s parallel planning
andcontingencyplanning activitiesare discussedin Partsll.D.2 to ll.D.4,
below.

2. In considerationof the isolatednatureof the island utility systems,the
utility may usea Parallel Plan option to mitigate the risk that an IPP’s
optionmayfail. Underthis ParallelPlanoption,theutility maycontinue
to proceedwith its ParallelPlan until it is reasonablycertain that the
awarded1PPprojectwill reachcommercialoperation,oruntil suchaction
can no longerbe justified to be reasonable.Theelectric utility shall use
prudent- electric utility practicesto determinethe nature, amount, and

- timing of the parallel planning activities, andtake into account(without
limitation) thecostof parallelplanningand the probabilityof third-party
failure. Theelectric utility’s ParallelPlan unit(s) may differ from that
proposedin theelectric utility’s bid. For eachproject that is subjectto
competitivebidding,theelectric utility shall submitareporton thecostof

- parallelplanningupon theCommission’srequest.

3. The electric utility may require bidders (subject to the Commission’s
approvalwith otherelementsof a proposedRFP)to offer the utility the
optionto purchasetheprojectundercertainconditionsor in theeventof
default by theseller(i.e., thebidder),subjectto commerciallyreasonable
paymentterms.
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4. The utility’s ContingencyPlan neednot be theresourceidentified as the
preferredresourcein its ApprovedIRPPlan.

III. ROLES IN COMPETITIVEBIDDING

A. ELECTRIC UTILITY

The role ofthehostelectricutility in thecompetitivebiddingprocessshall
include:

a. Designing.the solicitation process,establishingevaluationcriteria
consistentwith its overall IRP objectives,andspecifyingtimelines;

b. Designingthe REP documentsand proposedforms of PPAsand
othercontracts;

c. Ithplementing and managing the RFP process, including
communicationswith bidders;

d. Evaluatingthebids received;

e. - Selectingthebids fornegotiationsbasedon establishedcriteria;

f. Negotiatingcontractswith selectedbidders;

g. Determining, where and when feasible, the interconnection
facilities and transmissionupgradesnecessaryto accommodate
newgeneration;

h. Competing in the solicitation processwith a self-build option,
unlessawaiveris granted;and

i. Providing the Independent Observer with all requested
information.

2. In designingeachcompetitivebidding process,eachelectricutility shall:
(a) take prudent steps to obtain information on the experiencesof
similarly-situatedutilities and utilities that have conductedcompetitive
biddingprocessesto addresssimilar needs;and(b) takeprudentstepsto
takefull advantageof availableindustrysourcesof relatedinformation.

3. Accessto. Utility Sites. Theutility shall consider,on a case-by-casebasis
before an REP is issued,- offering one or several utility-owned - or
controlled sites to bidders in each competitive bidding process.
Theutility shall considersuchfactorsas:
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a. Theanticipatedspecificnon-technicaltermsofpotentialproposals.
An exampleof onefactorthat will needto be examinedis whether
benefitswill be expectedfrom a “turnkey” projectthat the utility
will ormayeventuallyown andoperate.

b. Thefeasibility oftheinstallation. Examplesofthefactorsthat may
need to be examinedin order to evaluatethe feasibility of the
installationmayinclude,but arenotbe limited to thefollowing:

i. Specific physical and technical parametersof anticipated
non-utility installations,suchasthe technologythatmaybe
installed, spaceand land arearequirements,topographic,
slope and geotechnicalconstraints, fuel logistics, water

requirements, number of site personnel, access
requirements,wasteand emissionsfrom operations,noise
profile, electrical interconnection requirements, and
physicalprofile; and

ii. How theoperation,maintenance,and constructionof each
installation will affect factors suchassecurityat the site,
land ownershipissues,land useandpermit considerations
(e.g., compatibility of the proposeddevelopmentwith
present and planned land uses), existing and new

environmental permits and licenses,impact on operations
andmaintenanceof existing andfuture facilities, impactto
the surrounding community, change in zoning permit
conditions,andsafetyofutility personnel.

c. Theutility’s anticipatedfutureuseof thesite. Examplesof why it
may be beneficial for the utility to maintain site control may
include, but are not limited to the following: (i) to ensurethat
power generationresourcescan be constructedto meet system
reliability requirements;(ii) to retain flexibility for the utility to
perform crucial parallel planning for a utility ownedoption to
back-up the unfulfilled commitments, if any, of third-party
developersof generation;and (iii) to retain the flexibility for the
utility to acquire the unique efficiency gainsof combined-cycle
conversions and repowering projects of existing utility
simple-cycle combustion turbines and steam fired generating
facilities, respectively.

d. The effect on competitiveforcesof denyingbiddersthe ability to
use the site, taking into accountwhether the unavailability of
adequatesites for non-utility bidders gives the electric utility a
competitiveadvantage. -
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e. Wheretheutility haschosennot to offer a siteto athird-party,the
electric utility shall presentits reasons,specificto theprojectand
sites at issue, in writing to the IndependentObserverand the
Commission.

4. The utility shall submit to the Commissionfor review and approval
(subjectto modification if necessary),a Code of Conductdescribedin
Part IV.H.9.c, below, prior to thecommencementof any competitivebid
processunderthis Framework.

B. HAWAII PUBLIC UTILITIES COMMISSION -

The primaryroleof theCommissionis to ensurethat: (a) eachcompetitive
bidding processconductedpursuant to this Framework is fair in its
design and implementationso that selection is based on the merits;
(b) projectsselectedthroughcompetitivebidding processesareconsistent
with theutility’s ApprovedIRP; (c) theelectricutility’s actionsrepresent
prudentpractices;and (d) throughouttheprocess,the utility’s interestsare
aligned with thepublic interestevenwhere the utility hasdual roles as
designerandparticipant.

2. The Commissionwill review, and at its option, approveor modify, each
proposedREPbeforeit is issued,includinganyproposedform ofcontracts
andotherdocumentationthatwill accompanytheREP.

3. The Commissionshall be the final arbiter of disputesthat arise among
- partiesin relation to a utility’s competitivebiddingprocess,to the extent

describedin PartV, below.

4. The Commissionshall review, and approveor reject, the contractsthat
result from competitive bidding processesconductedpursuant to this
Framework,in a separatedocketuponapplicationby theutility in which
the expeditedprocessin Part ffl.B.8 shall not apply. In reviewingsuch
contracts, the Commissionmay establish review processesthat are
appropriateto thespecificcircumstancesofeachsolicitation,includingthe
time constraintsthatapplyto eachcommercialtransaction.

5. If theutility identifies its self-buildor turnkeyproject assuperiorto bid
proposals,the utility shall seek Commissionapproval in keepingwith
establishedCIPApproval Requirements.

6. TheCommissionshall reviewand approve(andmodify if necessary),the
electric utility’s tariffs for interconnection and transmissionupgrades
requiredbyPartIV.I ofthis Framework.

12



Attachment
Page 31 of5l

7. TheCommissionshall reviewany complaintthat theelectric utility is not
complyingwith theFramework,pursuantto PartV.

8. Timely Commissionreview, approval,consent,or otheractiondescribed
in this Frameworkis essentialto the efficient and effective,executionof
this competitivebidding process. Accordingly, to expediteCommission

action in this competitivebiddingprocess,wheneverCommissionreview,
approval, consent, or action is required under this Framework,
the Commission may do so in an informal expedited process.
The Commissionherebyauthorizesits Chairman,or his designee(which
designee,may be anotherCommissioner,a memberof the Commission
staff, Commissionhearingsofficer, or a Commissionhiredconsultant),in
consultation with other Commissioners,Commission staff, and the
Independent Observer, to take any such action on behalf of the
Commission.

C. INDEPENDENTOBSERVER -

An IndependentObserveris requiredwheneverthe utility or its affiliate
seeksto advancea projectproposal(i.e.,in competitionwith thoseoffered
by bidders)in responseto aneedthat is addressedby its RFP,orwhen the
Commission otherwise determines. - An IndependentObserver will
monitor thecompetitivebidding processand will reporton the progress
andresultsto theCommission,sufficientlyearlyso that theCommissionis
ableto addressany defectsandallow competitivebiddingto -occurin time
to meetcapacityneeds. Any interactionbetweena utility andits affiliate
during thecourseof asolicitationprocess,beginningwith thepreparation
of the REP, shall be closely monitored by the IndependentObserver.
Specific tasks to be performedby the IndependentObservershall be
identifiedby theutility in its proposedREP andas maybe requiredby the
Commission.

2. IndependentObserverobligations.The IndependentObserverwill have

dutiesandobligationsin two areas:Advisory andMonitoring.

a. Advisory. TheIndependentObservershall:

(i) - Certify to the Commissionthat at eachof the following
steps, the electric utility’s judgmentscreatedno unearned
advantagefor theelectricutility or anyaffiliate:
(1) Pre-qualificationcriteria;
(2) REP;
(3) ModelPPAto be attachedto theRFP;
(4) Selectioncriteria;
(5) Evaluationofbids; and
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(6) Final decisionto purchasepoweror proceedwith
self-buildoption.

(ii) Advise the electric utility on its decision-makingduring,
and with respectto, eachof the electric utility’s actions
listedin theprecedingitem;-

(iii) Report immediately to the electric utility’s executivein
chargeof ensuringcompliancewith this Framework,and
the Commission,any deviationsfrom the Frameworkor
violationsof anyprocurementrules; -

(iv) After the electric utility’s procurement selection is
completed,providetheCommissionwith:

(1) An overall assessmentof whetherthe goalsof the
RFP were achieved,suchgoals to includewithout
limitation the attractionof a sufficient numberof
bidders and the elimination of actualor perceived
utility favoritismfor its own or anaffiliate’s project;
and

(2) - Recommendationsfor improving futurecompetitive
- biddingprocesses. -

(v) Be availableto theCommissionasawitness if requiredto
evaluatea complaint filed againstan electric utility for
non-compliancewith this Framework,or if requiredin a
futureratecaseif questionsof prudencearise.

b. Monitoring. TheIndependentObservershall:

(i) Monitor all steps in a competitive bidding process,
beginning with the preparationof the REP, or at such
earliertimeasdeterminedbytheCommission;

(ii) Monitor communications(and communicationsprotocols)

with bidders;

(iii) Monitor adherenceto Codesof Conduct;

(iv) Monitor contractnegotiationswith bidders;

(v) Monitor all interactionsbetweenthe electric utility andits
affiliate, during all eventsaffectingasolicitation process,if
theaffiliate maybe a bidder;and
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(vi) Report to the Commissionon monitoring results during
eachstageof the competitiveprocess,sufficientlyearlyso
that the Commission can correct defects or eliminate
uncertaintieswithout endangeringprojectmilestones.

3. The IndependentObservershall haveno decision-makingauthority, and
no obligation to resolve disputes,but may offer to mediatebetween
disputingparties.

4. TheIndependentObservershall providecommentsandrecommendations
to the Commission,at the Commission’srequest,to assistin resolving
disputesor in makinganyrequireddeterminationsunderthisFramework.

5. Independent Observer qualifications.TheIndependentObservershall be
qualified for the tasks the observermust perform. Specifically, the
IndependentObservershall:

a. Be knowledgeableabout,orbe ablerapidly to absorbknowledge
- about,anyuniquecharacteristicsandneedsof-the electricutility;~-

b. Be knowledgeableabout the characteristicsand needsof small,
non-interconnectedisland electric grids, and be aware of the

unique challengesandoperationalrequirementsofsuchsystems;

c. - Have the necessaryexperience and familiarity with utility
modeling capability, transmissionsystem planning, operational
characteristics,andotherfactorsthat affectprojectselection;

d. Havea working knowledgeof commonPPA termsandconditions,
andthePPAnegotiationsprocess; -

e. Be able to work effectively with the electric utility, the
Commission, andits staffduringthebid process;and

f. Beableto demonstrateimpartiality.

6. Selectionandcontracting.The electric utility shall: (a) identify qualified
candidatesfor therole of IndependentObserver(and also shall consider
qualified candidates identified by the Commission and prospective
participantsin the competitive bidding process);(b) seek and obtain
Commission approval of its final list of qualified candidates;and
(c) selectanIndependentObserverfrom amongtheCommission-approved
qualified candidates. The electric utility’s contract with the
IndependentObservershallbe acceptable-to theCommission,andprovide,
amongother matters, that the IndependentObserver: (a) report to the
Commissionand carry out such tasks as directedby the Commission,
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including thetasksdescribedin this Framework,(b) cannotbe terminated
andpaymentcannotbe withheld withoutthe consentof theCommission;
and(c) canbe terminatedby theCommissionwithout theutility’s consent,
if theCommissiondeemsit to be in thepublic interestin thefurtherance
of the objectivesof this Frameworkto do so The utility may recover
prudently incurredIndependentObservercostsfrom its customersupon-
approvaloftheCommissionin aratecaseor otherappropriateproceeding,
andmay deferthecostspruderitly incurredfor the IndependentObserver
(i.e., deferredaccounting). -

7 As part of theREPdesignprocess,theutility shalldevelopproceduresto
be included in the REP by which any participant in the competitive
bidding process may present to the Commission, for review and
resolution, positions that differ from thoseof the IndependentObserver
(i e, in theeventtheIndependentObservermakesany representationsto
theCommissionuponwhich theparticipantdoesnotagree)

IV THE REQUEST FOR PROPOSALS PROCESS

A GENERAL

Competitive bidding shall be structuredandimplementedin a way that
facilitates an electric utility’s acquisition of- supply-side resources-
identified in a utility’s IRP in a cost-effective and systematicmanner,
consistentwith stateenergypolicy. All costs and benefitsincurredor
receivedby theutility andits customersshall betakeninto accountin the
bid evaluationandselectionprocess.

2. Competitivebiddingshall bestructuredandimplementedin a flexible and
efficient manner that promotes electric utility system reliability by -

facilitating the timely acquisitionof neededresourcesand allowing the
utility to adjustto changesin circumstances.

a. The implementationof competitivebidding cannotbe allowedto
negativelyimpactreliability of theelectricutility system.

b. The generatingunits-acquiredundera competitivebiddingprocess
mustmeettheneedsof theutility in terms of thereliability of the
generatingunit, the characteristicsof the generatingunit required
by the utility, and the control the utility needsto exerciseover
operationandmaintenancein orderto minimize systemintegration
concerns.- -
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3. The competitivebidding processshall ensurethat proposalsand bidders
arejudgedon themerits,without beingundulyburdensometo theelectric
utilities andtheCommission.

a. The competitive- bidding process shall include an RFP and
supporting documentationby which the utility sets forth the
requirementsto be fulfilled by biddersanddescribestheprocessby
which it will: (i) conductits solicitation; (ii) obtain consistentand
accurateinformation on which to evaluatebids; (iii) implementa
consistentandequitableevaluationprocess;and(iv) systematically
documentits determinations.TheREPshall alsodescribetherole
of the IndependentObserver and bidders’ opportunities for
challengesandfor disputeresolution.

b. When a utility advancesits own project proposal (i.e., in
competitionwith thoseofferedbybidders)oracceptsa bid from an
affiliate, the utility shall takeall reasonablesteps,including any
stepsrequiredby the Commission,to mitigate concernsover an

unfair or unearnedcompetitive advantagethat- - may---exist or
reasonably be-perceivedby otherbiddersorstakeholders.

4. If an IPP, turnkey, or affiliate proposal is selectedas a result of the
RFP process,one or more contractsare the expectedresult. Proposed
formsof PPAsandothercontractsthat mayresultfrom theREP process
(e.g., PPA for firm capacity, PPA for as-availableenergy, turnkey
contract,etc.) shall be includedwith eachREP. The REP shall specify
whetherany opportunity exists to proposeor negotiatechangesto the
proposedform ofPPA.

B. DESIGNOF TIlE COMPETITIVEBIDDING SOLICITATION PROCESS

The competitivebiddingsolicitationprocessshallincludethefollowing:

- DesignoftheRFPandsupportingdocuments;

b. Issuanceof theRFP;

c. Developmentandsubmissionof proposalsby bidders;

d. A “multi-stage evaluationprocess”to reducebids downto a short
list or “award group” (i.e., a process that includes, without
limitation: (i) receipt of the proposals;(ii) completenesscheck;
(iii) threshold or minimum requirementsevaluation; (iv) initial
evaluation including price screenlnon-price assessment;
(v) selectionof a short list; (vi) detailedevaluationor portfolio
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development; and (vii) selection of award group for contract
negotiation); -

e. Contractnegotiations(whena third-partybid is selected);and

f. -Commissionapprovalofanyresultingcontract.

2. The REP shall identify any unique system requirementsand provide
information regardingthe requirementsof theutility, importantresource
attributes, and criteria used for the evaluation. For example, if the
utility values dispatchability or operating flexibility, the REP shall:
(a) requestthat a bidder offer such an option; and (b) explain how the
utility will evaluatethe impactsof dispatchabilityoroperationalflexibility
in thebid evaluationprocess.

3. The REP (including the responsepackage,proposedforms of PPAsand
other contracts) shall describe the bidding guidelines, the bidding

requirements to guidebiddersin preparingandsubmittingtheir proposals,
the general-bid evaluationandselectioncriteria, therisk factorsimportant

to theutility, and,to theextentpracticable,theschedulefor all stepsin the
biddingprocess.

4. The utility maychargebidders a reasonablefee, to be reviewedby the

IndependentObserver,for participatingin theREPprocess.

5. OtherContentofRIP. TheREPshall alsocontain:

a. Information on therelationshipbetweenan electric utility and its
affiliate, and the circumstancesunderwhich an electric utility’s
affiliate mayparticipate;

b. An explanationoftheproceduresby which any personmaypresent
to the Commission positions that differ from those of the
IndependentObserver;and

c. A statementthat if disputesarise under this Framework, the
dispute resolution processestablishedin this Framework will
control.

6. The processleading- to the distribution of the RFP shall include the
following steps (each- step to be monitored and reportedon by the
IndependentObserver),unlesstheCommissionmodifies this processfora
particularcompetitivebid:

a. The utility designs a draft REP, then files its draft REP and
supportingdocumentationwith theCommission;
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b. The utility holds a technicalconferenceto discussthe draft REP
with interestedparties(whichmay includepotentialbidders);

c. Interestedpartiessubmitcommentson the draft REP to theutility
andtheCommission;

d. The utility determines whether and how to incorporate
- recommendationsfrom interestedpartiesin thedraftREP;

e. Theutility submitsits final, proposedREP to theCommissionfor
its reviewand approval(andmodificationif necessary)according
to the following procedure:

(i) The independentObservershall submit its commentsand
recommendationsto the Commissionconcerningthe REP
and all attachments,simultaneously with the electric
utility’s proposedREP.

(ii) - The utility shall have the right to issue the REP if the
Commissiondoes not direct the utility to do otherwise
within thirty (30) daysafter the Commissionreceivesthe
proposedREP and the IndependentObserver’scomments
andrecommendations.

7. A pre-qualificationrequirementis arequirementthat abiddermustsatisfy
to be eligible to bid. A pre-qualificationprocessmaybe incorporatedin
the design of some bidding processes,depending on the specific
circumstancesof the utility andits resourceneeds. Any pre-qualification

- requirementsshall apply equally to independentbidders, the electric
utility’s self-buildbid, andthebidof any utility’s affiliate.

8. As partof thedesignprocess,theutility shall developandspecifythe type
and form of thresholdcriteria that will apply to bidders, including the
utility’s self-build proposals. Examplesof potential threshold criteria
include requirementsthat bidders havesite control, maintain a specified
creditrating,anddemonstratethat theirproposedtechnologiesaremature.

9. The design process shall address credit requirementsand security
provisions, which apply to: (a) the qualification of bidders; and -

(b)bidevaluationprocesses. -

10. Theutility shallhavethediscretionto modify theREPorsolicit additional
bids from bidders after reviewing the initial bids, provided that such
discretion is clearly identified in the RFP and any- modification is
reviewedby the IndependentObserverandsubmittedto the Commission
alongwith the IndependentObserver’scomments.Theelectricutility may
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issuethemodifiedREPthirty (30) daysaftertheCommissionhasreceived
thesematerials,unlesstheCommissiondirectsotherwise.

11. All involvedpartiesshall plan, collaborate,andendeavorto completethe
final REPwithin ninety(90) daysfrom thedatetheelectric,utility submits
thedraftREP to theCommission.

C. FORMS OF CONTRACTS

The REPshall includeproposedformsof PPAsand othercontracts,with
commerciallyreasonabletermsandconditionsthatproperlyallocaterisks
amongthe contractingpartiesin light of circumstances.Theterms and
conditionsofthecontractsshall be specifiedto theextentpractical,so that
bidders are aware of, among other things, performancerequirements,
pricing options,key provisionsthat affectrisk allocation(including those
identifiedin sub-paragraph2 below), andprovisionsthatmaybe subjectto
negotiation. Wherecontractprovisions are not finalized or providedin
advanceof REP issuance(e.g., becausecertain contractprovisions must
reflect featuresof the winning bidder’s proposal-such- astechnologyor

location), theRFPshall so indicate.- -

2. The provisionsof a proposedcontractshall addressmatterssuch asthe
following (unless inapplicable): (a) reasonablecredit assuranceand
security requirementsappropriateto an island systemthat reasonably
compensatesthe utility and its customersif the project sponsorfails to
perform; (b) contract buyout and project acquisition provisions;
(c) in-service date delay and accelerationprovisions; (d) liquidated
damageprovisionsthat reflect risks to the utility andits customers;and
(e) contractualtermsto allow for turnkeyoptions.

3. The proposedcontracts may allow the utility the option to request
conversionof the plant to an alternatefuel if conditions warrant, with
appropriatemodifications to the contractto accountfor thebidder/seller’s
conversioncostsandto assignthebenefitsofany lower fuel costs.

4. TheREPshall specifywhich termsin theproposedforms of contractare
subjectto negotiationoralternativeproposals,or from which abiddermay
requestexceptions. For these terms, bidders may submit alternative
languageas part of their bids, providedthat any such variation is not
inconsistentwith anyIRP which describedthe resourceatissue.

D~ ISSUANCEOF THE REPAND DEVELOPMENTOF PROPOSALS

Each electric utility shall takestepsto providenotice of its REPs-to, and

encourageparticipationfrom, thefull communityof prospectivebidders.
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2. Biddersmaybe requiredto submita“notice ofintent to bid” to theelectric
- utility. -

- 3. The electric utility shall develop and implement a formal process to

respondto bidders’questions.

4. Theelectricutility mayconductabidders’conference.

5. The electric utility shall provide bidders with accessto information

throughawebsitewhereit canpostdocumentsandinformation.

6. The processshall require all third-party bids to be submitted by the
deadlinespecified in the REP, except that theutility’s self-bid shall be
submittedonedayin advance.

7. Bids may be deemednon-conformingif they do not meetor otherwise
provide all of the information requestedin an REP. At the utility’s
discretion, in consultationwith the independentObserver, proposals

that are non-conforming may be given additional time to remedy
their non-conformity. The utility, in consultation with the
Independent Observer, may decline to consider any bid that is

- non-conforming.

E. BID EVALUATION I SELECTION CRITERIA

1. The utility, monitored by theIndependentObserver,shall comparebids
receivedin responseto an REPto oneanotherandto theutility’s self-build
project (or the generic resourceidentified in the IRP, if no self-build

- projectproposalis beingadvanced).

2. Theevaluationcriteriaandthe respectiveweightor considerationgivento
eachsuchcriterion in thebid evaluationprocessmayvary from oneREP
to another(depending,for example,on theREP scopeandspecificneeds
of theutility).

3. The bid evaluationprocessshall include considerationof differences
between bidders with respect to proposed contract provisions, and
differencesin anticipatedcompliancewith suchprovisions,including but
not limited to provisionsintendedto ensure:

-a. Generatingunit andelectricsystemreliability;

b. Appropriaterisk allocations;

c. Counter-partycreditworthiness;and
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d. Bidderqualification.

4. Proposalsshall beevaluatedbasedon aconsistentandreasonableset of
economicandfuel priceassumptions,to bespecifiedin theREP.

5. Both priceandnon-priceevaluationcriteria(e.g.,externalitiesandsocietal
impacts,and preferredattributesconsistentwith theApprovedIRP), shall
bedescribedin theREP,andshallbe consideredin evaluatingproposals.

6. In evaluatingcompetingproposals,all relevantincrementalcosts to the
electric utility and its ratepayersshall be considered(e.g., these may
include transmissioncosts and system- impacts, and the reasonably
foreseeablebalancesheet and related financial impacts of competing
proposals). -

7. Theamountofpurchasedpowerthat autility alreadyhason its system,in
termsofreliability and dispatchability,andthe impactsthat increasingthe
amount Of purchasedpower may have, in terms of reliability and
dispatchability, shall be taken into account- -i-n. -the - bid. - evaluation.
The REP shall specify the methodology for consideringthis effect.
Such methodologyshall not causedouble-countingwith the financial
effectsdiscussedin sub-paragraph6, above,andsub-paragraph8, below.

- 8. The impactof purchasedpowercostson the utility’s balancesheets,and
thepotential for resultingutility credit downgrades(andhigherborrowing
costs),maybe accountedfor in thebid evaluation. Wheretheutility has
to restructureits balancesheetandincreasethepercentageof morecostly
equity financingin orderto. offset the impactsofpurchasingpoweron its
balancesheet,this rebalancingcost shall also be taken into accountin
evaluating the total cost of a proposal for a new generatingunit if
IPP-owned, and it may be a requirement that bidders provide all
information necessaryto complete these evaluations. The REP shall
describethemethodologyfor consideringfinancialeffects.

9. Thetypeandform of non-pricethresholdcriteriashall be identifiedin the
REP. Such threshold criteria may include, among other criteria, the
following:

a. Projectdevelopmentfeasibility criteria(e.g., siting status,ability to
finance, environmental permitting status, commercial operation
date certainty, engineering design, fuel supply status, bidder
experience,andreliability ofthe technology);

b. Project operational- viability criteria (e.g., operation and
maintenanceplan, financial strength,environmentalcompliance,
andenvironmentalimpact); -
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c. Operating profile criteria (e.g., dispatching and scheduling,
coordinationof maintenance,operatingprofile suchasramprates,
andquickstartcapability); and

d. Flexibility criteria (e.g., in-service date flexibility, expansion
capability, contractterm,contractbuy-outoptions,fuel flexibility,
andstabilityofthepriceproposal).

10. The weights for eachnon-pricecriterionshall be fully specifiedby the
utility in advanceof thesubmissionof bids, as they maybe basedon an
iterative processthat takesinto accountthe relative importanceof each
criterion given system needs and circumstancesin the context of a
particularREP. TheCommission,however,mayapproveof less thanfull
specificationprior to issuanceof theREP. Sincethesubjectivity inherent
in non-pricecriteria createsrisk ofbias anddiminution in bidders’ trust of
theprocess,theREPmustspecifylikely areasofnon-priceevaluation,and
theevaluationprocessmustbe closelymonitoredandpublicly reportedon
bythe-IndependentObserver.

F. EVALUATION OF THE BIDS

The evaluationand selectionprocessshall be identified in the REP, and
may vary basedon the scopeof the REP. In someREP processes,a
multi-stageevaluationprocessmaybe appropriate.

2. Theelectricutility shall documenttheevaluationandselectionprocessfor
each REP process,for review by the Commission in approving the
outcomeof the process(i.e., in approvinga PPA or a utility self-build
proposal).

3. A detailed system evaluation process, which uses models and
methodologiesthat are consistent with those used in the utility’s
IRP processes,may be usedto evaluatebids. In anticipation of such

evaluation processes,theRFPshallspecifythedatarequiredofbidders.

G. - CONTRACT NEGOTIATIONS

There may be opportunitiesto negotiateprice and non-priceterms to
enhancethe value of the contract for the bidder, the utility, and its
ratepayers.Examplesof suchprovisionsthat maybe openfor negotiation
include fuel supply arrangementsand project operating characteristics.
Negotiationsshallbe monitoredby the IndependentObserver.

2. Contractinteractionwith affiliates shall be permitted,providedthat such
interactionis closelymonitoredby an IndependentObserver. -
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3. The electric utility mayusecompetitivenegotiationsamongshort-listed

bidders. -

H. FAIRNESSPROVISIONS AND TRANSPARENCY

The competitivebiddingprocessshalljudgeall bidderson themerits only.

2. During the bidding process,the electric utility shall treat all bidders,
including any utility affiliate, thesamein termsof accessto information,
time ofreceiptofinformation,andresponseto questions.

3. A “closedbiddingprocess”is generallyanticipated,ratherthanan “open
bidding process.” Underone typeof closedbiddingprocess,biddersare
informedthroughthe REPof: (a) theprocessthatwill be usedto evaluate
andselectproposals;(b) thegeneralbid evaluationandselectioncriteria;
and (c) the proposedforms of PPAsand other contracts(e.g., turnkey
contract). However, bidders shall not have accessto the utility’s bid
evaluatiort models, the detailed criteria used to evaluate bids,
or information contained in proposals submitted by other bidders.
(But seesub-paragraph4(c), below, regardinga losing bidder’s accessto
themodel.)

4. II theelectricutility choosesto useaclosedprocess:

a. The utility shall provide the IndependentObserver, if an
Independent Observer is required, with all the necessary
information to allow the IndependentObserverto understandthe
model and to enable the IndependentObserverto observethe
entireanalysisin orderto ensureafair process;and

b. After theutility hasselectedabidder,theutility shallmeetwith the
losing bidderor bidders to provide a generalassessmentof the
losing bidder’s specificproposalif requestedby the losing bidder
within seven(7) daysoftheselection.

5. The host electric utility shall be allowed to considerits own self-bid
proposalsin responseto generationneedsidentifiedin its REP.

6. Proceduresshall be developedby the utility prior to the initiation of the
biddingprocessto definethe rolesof themembersof its various project

teams, to outline communicationsprocesseswith bidders,and to address
confidentialityof the information providedby bidders. Such procedures
shall be submitted in advanceto the IndependentObserverand the
Commission for comment.
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7. If theIRP indicatesthat a competitivebidding processwill be usedto
acquireagenerationresourceor ablock of generationresources,thenthe
utility will indicate,in thesubmittalofits draftREP to theCommissionfor
review,which of theRFPprocessguidelineswill be followed, thereasons
why otherguidelineswill not be followed in wholeor in part, and other
processstepsproposedbasedon goodsolicitationpractice;providedthat
theCommissionmayrequirethat otherprocessstepsbe followed.

8. If proposed,utility self-build facilities or other utility-owned facilities
(e.g., turnkey facilities), or facilities ownedby an affiliate of the host
utility, are to be comparedagainst1PP proposals obtained through an
REPprocess.TheIndependentObservershallmonitor theutility’s conduct
of its REP process,advisetheutility if thereare any fairnessissues,and
report to the Commissionat various stepsof the process,to the extent
prescribedby the Commission. Specific tasks to be performedby the
IndependentObservershall be identified by the utility in its proposed
REP. The Independent Observer will review and track the utility’s
execution of the REP processto ascertainthat no undue preference

is given to an affiliate, the affiliate’s bid, or to self-build or other
utility-ownedfacilities. TheIndependentObserver’sreview shallinclude,
to the extent the Commission or the IndependentObserver deems
necessary,each of the following steps, in addition to any steps the
Commissionor IndependentObservermay add: (a) reviewing the draft
REP andthe utility’s evaluationof bids, monitoringcommunications(and
communications protocols) with bidders; (b) monitoring adherence to
codes of conduct, and monitoring contract negotiationswith bidders;
(c) assessingtheutility’s evaluationof affiliate bids, andself-buildorother
utility-owned facilities; and (d) assessingthe utility’s evaluationof an
appropriate number of other bids. The utility shall provide the
IndependentObserverwith all requestedinformation. Such information
mayinclude,without limitation, theutility’s evaluationof theuniquerisks
andadvantagesassociatedwith theutility self-buildorotherutility-owned
facilities, including the regulatorytreatmentofconstructioncostvariances
(both underages and overages) and costs related to equipment
performance,contract termsoffered to or requiredof biddersthat affect
the allocationofrisks, andotherrisksand advantagesof utility self-build
or otherutility-ownedprojectsto consumers.TheIndependentObserver
may validatethe criteriausedto evaluateaffiliate bids and self-build or
other utility-owned facilities, and the evaluationof affiliate bids and
self-build or otherutility-owned facilities. In orderto accomplishthese
tasks, the utility, in conjunction with the IndependentObserver, shall
proposemethodsfor making fair comparisons(consideringboth costand
risks) betweenthe utility-owned or self-build facilities and third-party
facilities.
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9. Where the electric utility is respondingto its own RFP, or is accepting
bids submittedby its affiliates, the utility will take additional steps to
avoidself-dealingin both fact andperception.

a. The following tasks shall be completedas a matter of course
(i.e.,regardlessof whetherthe utility or its -affiliate is seekingto
advance a resourceproposal), including: (i) the utility shall
developall bid evaluationcriteria,bid selectionguidelines,andthe
quantitativeevaluationmodelsandotherinformationnecessaryfor
evaluationof bids prior to issuanceof theREP;(ii) theutility shall
establisha website for disseminatinginformationto all biddersat
the sametime; and (iii) the utility shall develop and follow a
Procedures Manual, which describes: (1) the protocols for
communicating with bidders, the self-build team, and others;
(2) the evaluation processin detail and the methodologiesfor
undertakingthe evaluationprocess;(3) thedocumentationforms,
including logs for any communications with bidders; and

(4) other information consistent with the requirementsof the
solicitationprocess.- -

b. The following tasksshall be completedwhenevertheutility or its
affiliate is seeking to advance a resourceproposal, including:
(i) the utility shall submit its self-build optionto the Commission
one day in advance of receipt of other bids, and provide
substantiallythesameinformationin its proposalasotherbidders;
(ii) theutility shall follow theCodeof Conduct;and(iii) theutility
shallimplementappropriateconfidentialityagreementsprior to the
issuanceoftheRFPto guidetherolesandresponsibilitiesof utility
personnel.

c. The Codeof Conductshall be signedby eachutility employee
involvedeither in advancingtheself-buildprojector implementing
thecompetitivebiddingprocess,andshallrequirethat:

(i) Wheneverstaffingandresourcespermit, theelectricutility
shall establish internally a separate project team to
undertakethe evaluation,with no teammemberhavingany
involvementwith theutility self-buildoption;

(ii) During the RFP design and bid evaluationprocess,there
shall be no oral orwritten contactsbetweentheemployees
preparing the bid and the electric utility’s employees
responsible for bid evaluation, othei than contacts
authorizedby theCodeof ConductandtheREP;
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(iii) Throughoutthe bidding process,the electric utility shall
treatall bidders,including its self-buildbid andanyelectric
utility affiliate, thesamein termsof accessto information,
timeofreceiptof information,andresponseto questions.

d. A companyofficer, identifiedto theIndependentObserverandthe
Commission,shall have the written authority and obligation to
enforce the Code of Conduct. Such officer shall certify, by
affidavit, Codeof Conductcomplianceby all employeesaftereach
competitiveprocessends.

e. Furtherstepsmaybe considered,asappropriate,or orderedby the
Commission.

10. Wheretheutility seeksto advanceits proposedfacilities (i.e., over those
of otherdeveloperswho may submit bids in its RFP), its proposalmust
satisfy all the criteria applicableto non-utility bidders,including but not
limited to providing all information required by the REP, and being
capableofimplementation. - -

11. Bids submittedby affiliatesshall be heldto thesamecontractualandother
standards as projects advanced by other bidders.

I. - - TRANSMISSION INTERCONNECTION AND UPGRADES

- A winning bidderhastheright to interconnectits generationto theelectric
utility’s transmissionsystem,and to havethat transmissionupgradedas
necessaryto accommodatetheoutputofits generation.

2. With respectto proceduresandmethodologiesfor:

a. Designinginterconnections;

b. Allocatingthecostof interconnections;

c. Scheduling and carrying out the physical implementation of

interconnections; -

d. Identifying theneedfor transmissionupgrades;

e. Allocatingthecostoftransmissionupgrades;and

f. Scheduling and carrying out the physical implementation of

transmissionupgrades; -
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theelectric utility shalltreat all bidders,including its own bid andthat of
any affiliate, in acomparablemanner.

3. Upontherequestof aprospectivebidder,theelectricutility shall provide
general information aboutthe possible interconnectionand transmission
upgradecostsassociatedwith project locationsunderconsiderationby the
bidder.

4. In acompliancefiling to be madewithin ninety days after issuance of this
Framework, the electric utility shall submit a proposedtariff containing

proceduresfor interconnectionand transmissionupgrades,to ensure
comparabletreatmentamong bidders including any electric utility or
electric utility affiliate bid. This submission shall contain at least the
following elements:

a. A formal queuing process that ensures nondiscriminatory,
auditabletreatmentof all requestsfor interconnection,upgrades
andstudiesthereof;

b. A means, if practical, of minimizing the cost of studies by
bundlingdifferentrequestsinto asinglestudy;

c. A methodologyfor allocating the costs of interconnectionand
transmission upgrades between the electric utility and the
generator;and -

d. A process for obtaining information on current capacity,
operations, maintenanceand expansion plans relating to the
transmissionanddistributionsystems.

5. To ensurecomparabletreatment,the IndependentObservershall -review
andmonitortheelectricutility’s policies,methodsandimplementationand
report to theCommission.

V. DISPUTE RESOLUTION PROCESS

The Commission will serve as an arbiter of last resort, after the utility,
IndependentObserver,and biddershave attemptedto resolveany disputeor pending
issue.. The Commissionwill usean informal expeditedprocessto resolvethe dispute
within thirty (30) days,asdescribedin Partffl.B.8. Thereshallbe no right to hearingor
appeal from this informal expediteddispute resolution process. The Commission
encouragesaffectedparties to seek to work cooperativelyto resolveany dispute or
pending issue, perhapswith the assistanceof an IndependentObserver,who may
offer to mediate but who has no decision-making authority. The utility and
IndependentObservershall conductinformational meetingswith the Commissionand
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ConsumerAdvocateto keepeachapprisedof issuesthat arise betweenor amongthe
parties. - - -

VI. PARTICIPATION BY THE HOSTUTILITY

A. - Wheretheelectricutility is addressinganeedfor firm capacityin orderto address
systemreliability issuesorconcerns:

1. In general,the utility shalldevelopaprojectproposalthat is responsiveto
theresourceneedidentified in theREP. Theproposalshall representthe
utility’s best (“self-build” or “utility-owned”) responseto that needin
termsof foreseeablecostsandotherprojectcharacteristics.

2. If theutility opts not to advanceits own project (i.e., over thoseof other
developers), the utility shall request and obtain the Commission’s
approval. In makingthis request,theutility:

a. Shalldemonstratewhy relyingon themarketto providetheneeded
resourceis prudent,andsuchdemonstrationshall includeevidence
of thenumberof viablesellerstheutility expectswill compete;

b. Shall develop a ContingencyPlan to respondin a reasonable
timeframeif the competitivebiddingprocessunexpectedlyfails to
producea viableprojectproposal;and

c. If necessary,shall identify a ParallelPlan that is capableof being
implemented,to theextentfeasible,afteran appropriateamountof

planning, which may or may not be the supply-sideresourceor
resources in theApprovedIRP.

B. WheretheRFPprocesshasas its focus somethingotherthana reliability-based
need,the utility may choose(or decline) to advanceits own project proposal
eitherin theform of aself-buildorutility-ownedproject.

C. If theREPprocessresultsin theselectionof non-utility (or third-party)projectsto
meet a systemreliability needor statutoryrequirement,theutility shall develop

andperiodicallyupdateits ContingencyPlanand,if necessary,its ParallelPlanto
addressthe risk that the third-party projectsmay be delayedor not completed.
When submittingtheREP to theCommission,theelectricutility shall separately
submit,to theextentpractical,a descriptionof suchactivitiesanda schedulefor
carryingthemout. Suchdescriptionshallbe updatedasappropriate.

1. Theplansmay includethe identificationof milestonesfor such projects,
andpossiblestepsto be takenif themilestonesarenotmet.
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2. Pursuantto the plans, it maybe appropriatefor the utility to proceedto
developa self-build or utility-owned project or projectsuntil suchaction
canno longerbe justified asreasonable.Theself-buildorutility-owned
project(s)maydiffer from theproject(s)advancedby theutility in theREP
process,or theresource(s)identifiedin its ApprovedIRPPlan.

3. The contracts developedfor the REP processto acquire third-party
resourcesshall include commerciallyreasonableprovisionsthat address
delaysor non-completionof third-party projects,suchas provisionsthat
identify milestonesfor the projects,seller (i.e., bidder) obligations,and
utility remediesif themilestonesarenot met, andmay includeprovisions
to providetheutility with theoptionto purchasethe projectundercertain
circumstancesoreventsofdefaultby theseller(i.e.,thebidder).

D. A utility shall not advancemutuallyexclusiveprojects-in responseto anidentified
need. -

VII. RATEMAKING

A. The coststhat an electricutility reasonablyandprudentlyincursin designingand
administering its competitive bidding processes are recoverablethroughratesto
theextentreasonableandprudent.

B. The costs that an electric utility incurs in taking reasonableand prudentstepsto
implement Parallel Plans and ContingencyPlans are recoverablethrough the
utility’s rates,to theextentreasonableandprudent,aspartof thecostofproviding
reliableserviceto customers

C. The reasonableand prudentcapital costs that are part of an electric utility’s
ParallelPlansandContingencyPlansshall be accountedfor similar to costsfor
planningothercapitalprojects(providedthat suchaccountingtreatmentshallnot
be detenninativeofratemakingtreatment):

1. Such costswould be accumulatedas constructionwork in progress,and
carrying costs would accrue on such costs. If the Parallel Plans or
Contingency Plans, as implemented,result in the addition of planned
resourcesto the utility system, then the costs incurred and accrued
carrying chargeswould be capitalizedas part of the installedresources
(i.e., recordedto plant-in-service)andaddedto ratebase. Thecostswould -

be depreciatedover thelife of theresourceaddition.

2. If implementationoftheParallelPlansorContingencyPlansis terminated
beforethe resourcesidentified in suchplans are placedinto service,the
costsincurredandaccruedcarryingchargesincludedin constructionwork
in progresswould be transferredto a miscellaneousdeferred-debit account
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and the balance would be amortized to expense over five years
(or a reasonableperiod determinedby theCommission),beginningwhen
thebaseplanresourceis placedinto service. The amortizationexpense
would be included in the utility’s revenuerequirementwhenthereis a
generalratecase.Underappropriatecircumstances,theCommissionmay
allow additional carrying costs to accrue on the unamortized
miscellaneous deferred balance.

D. The regulatory treatment of utility-owned or self-build facilities will be
cost-based,consistent with traditiOnal cost-of-service ratemaking, wherein
prudently incurred capital costs are included in rate base; provided that the
evaluationof theutility’s bid must accountfor thepossibility that the-capitalor
running costs actuallyincurred,andrecoveredfrom ratepayers,over theplant’s
lifetime, will vary from thelevelsassumedin theutility’s bid. Any utility-owned
project selectedpursuantto the REP processwill remain subjectto prudence
review in a subsequentrateproceedingwith respectto theutility’s obligationto
prudently implement, construct or manage the project consistentwith the
objectiveofprovidingreliableserviceatthelowestreasonablecost.

VIII. QUALIFYING FACILITIES -

A. For any resourceto which thecompetitive bidding requirementdoesnot apply
(dueto waiver or exemption),theutility retainsits traditionalobligation to offer
to purchasecapacityandenergyfrom aQF atavoidedcostuponreasonableterms
andconditionsapprovedby theCommission.

B. For any resourceto which the competitivebidding requirementdoesapply, the
utility shall apply to the commission to waive or modify the time
periods describedin Hawaii Administrative Rules § 6-74-15(c) (1998) for the
utility to negotiate with a QF pursuant to the applicable provisions of

Hawaii Administrative Rules § 6-74-15(c) (1998), and upon approvalof the
commission, the utility’s obligation to negotiatewith a QF shall be deferred
pendingcompletionofthecompetitivebiddingprocess.

1. if anon-QFis thewinning bidder:

a. A QF will haveno PURPAright to supply theresourceprovided
by a non-QFwinningbidder.

b. if a non-QFwinnerdoesnot supplyall thecapacityneededby the
utility, or if a need developsbetweenREPs that will not be
satisfiedby an REP due to a waiveror exemption,a QF, upon
submittingaviableoffer, is permittedto exerciseits PUIRPArights
to sell atavoidedcost. Thecommission’sdeterminationof avoided
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costwill be boundedby theprice levelestablishedby thewinning
non-QF.

2. Where the winning bidder is the utility’s self-build option, aQF will not
have a PURPA right to supply the resourceprovided by the utility’s
self-buildoption.

3. If a QF is thewinning bidder,the QF hastheright to sell to theelectric
utility at its bid .price, unless the price is modified in the contract
negotiationsthatarepartof thebiddingprocess.
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ATTACHMENT B

CONSULTANT’S PERSONNEL AND HOURLY RATES

Consultants Hourly Rate

HaroldT.Judd $325

Alan Kessler $325

MarcusJackson $275

JohnW. Noyes $250

Philip B. Layfield $250

JohnB.Hart $175

Assistants $85

Consultantshall havetheright to supplementor replacetheforegoingpersonnelwith thewritten
approvalofCompanyandwithout anamendmentto theContract;provided,that suchpersonnel
have the requisite expertise andexperiencefor thework to beperformedandthehourly ratesare
reasonable and not in excess of the rates set forth above for comparable work.

Consultantshallbe entitled to compensationfor all reasonable,actualout-of-pocketexpenses
incurredin connectionwith theWork, includingbutnot limited to reasonableairfare(coach
classorequivalent),rentalcarandothertransportationcosts,lodging,parkingandtolls while on
business travel, meals while on business travel, telephone (except for telephone calls not
speciallybilled), delivery charges,copyingandprinting by third parties,andothernecessary
expenses.Useofanautomobileotherthanarentalautomobileshall bereimbursedattherate
approvedby theInternalRevenueService.

HECOCONSULTANTSERVICESAGREEMENT (JULY 2006)

CNSUAGT
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served a copy of the

foregoing Order No. 2 3 8 7 2 upon the following parties, by

causing a copy hereof to be mailed, postage prepaid, and properly

addressed to each such party.

CATHERINE P. AWAKtJNI
EXECUTIVE DIRECTOR
DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS
DIVISION OF CONSUMER ADVOCACY
P. 0. Box 541
Honolulu, HI 96809

EDWARD L. REINHARDT
PRESIDENT
MAUI ELECRIC COMPANY, LTD
210 WEST KANEHANEHAAVENUE
P. 0. BOX 398
Kahului, MAUI, HI 96733—6898

~
Karen Hi~&shi

DATED: DEC 6 2007 -


